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FORMAT
•Interactive – please ask questions,
but be mindful of time
•Focus on best practices that are
legally defensible
•Note IDEA “evaluation” = California
“assessment” (Educ. 56302.5)
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AGENDA
•Child Find
•Assessment Issues
•Report Writing
•Miscellaneous Issues
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Child Find
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SST
• Student Study/Success/Super Team (“SST”)
• Handouts available upon request:
• Oakland Unified School District
• San Joaquin SELPA – Student Study Team Handbook
• Sacramento City USD

• Purpose
• Not just “hurdle” on the way to a special education
assessment…

• Process
• Parent request for special education assessment
• Health care provider note

www.sclscal.org  5

Eligibility for Special Education
Essentially a three-part test:
1. The student must have a disability;
2. That adversely affects educational performance; and
3. Because of the disability, the student requires special
education Services. This means the student’s needs, based
on the disability, cannot be met in the general education
program. (20 U.S.C. 1401(3)(A); 34 CFR 300.8(c))
So, even if a student does have a documented disability, such
as ADHD, if the student’s needs can be met in the general
education setting, then the student does not qualify for special
education services. (But may consider a Section 504 Plan).
www.sclscal.org  6
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Multi-Tiered System of Supports
• CDE defines Multi-Tiered System of Supports (“MTSS”) as “an
integrated, comprehensive framework that focuses on CCSS
[Common Core State Standards], core instruction, differentiated
learning, student-centered learning, individual student needs, and the
alignment of systems necessary for all students’ academic,
behavioral, and social success.”
• Some systems of supports districts are using are interventions within
the Response to Instruction & Intervention (“RTI2”); a Universal
Design for Learning (“UDL”); supports for special education, Title I,
and Title III students; and support services for English Learners,
American-Indian, and gifted and talented students.
• “MTSS offers the potential to create needed systematic change
through intentional design and redesign of services and supports that
quickly identify and match the needs of all students.”
http://www.cde.ca.gov/ci/cr/ri/mtsscomprti2.asp
www.sclscal.org  7

RTI2
• CDE defines Response to Instruction and Intervention
(RTI2) as “a systematic, data-driven approach to
instruction that benefits every student.”
• RTI2 integrates resources from general education,
categorical programs, and special education by using a
comprehensive system of core instruction and tiered levels
of interventions to benefit every student.
• CDE uses the term RTI2, rather than RTI, “to emphasize
the full spectrum of instruction, from general to
intensive.”
http://www.cde.ca.gov/ci/cr/ri/rtiphilosphydefine.asp
www.sclscal.org  8
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Core Components of RTI2
1.
2.
3.
4.
5.
6.
7.
8.
9.
10.

High-quality classroom instruction
High expectations
Assessments and data collection
Problem-solving systems approach
Research-based interventions
Positive behavioral support
Fidelity of program implementation
Staff development and collaboration
Parent/family involvement
Specific Learning Disability Determination
CDE, http://www.cde.ca.gov/ci/cr/ri/rticorecomponents.asp
www.sclscal.org  9

Comparing MTSS to RTI2

http://www.cde.ca.gov/ci/cr/ri/mtsscomprti2.asp
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Comparing MTSS to RTI2

https://www.cde.ca.gov/ci/cr/ri/
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UDL
• Universal Design is a concept that originated in the field
of architecture. Universal Design involves designing
structures that, from the outset, are intended to be used by
all individuals, including those with disabilities.
• The Center for Applied Special Technology first used the
term Universal Design for Learning to describe learning
technologies that provide access to the curriculum for all
students, including those with disabilities.
• UDL focuses on creating instructional methods, materials,
and classroom activities free of traditional barriers.
www.sclscal.org  12
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The Three Principles of UDL
According to CAST and the California Services for Technical Assistance and
Training (“CalSTAT”), curricular materials should be designed to incorporate
the following three principles of UDL:
1.
2.
3.

Multiple Means of Engagement - a variety of forms of the learning task
are used to maintain student interest based on cultural and background
knowledge, interests, skill level, and learning preferences.
Multiple Means of Representation - materials are presented in a variety
of formats with careful attention to ensure accessibility for all students.
Multiple Means of Action and Expression - an array of modes are used
to solicit and maintain students’ understanding of skills and content.
Center for Applied Special Technology (www.cast.org)
CalSTAT (www.calstat.org)
www.sclscal.org  13

A “Sea Change in
California’s Schools”
• At a symposium in February 2015, CDE called the use of MTSS,
RTI2, and UDL a “sea change in California’s schools.”
• All Symposium materials are available at
http://cde.videossc.com/archives/021715/

• MTSS is based on research and delivered within a coordinated
system of support.
• School teams should use data to monitor how well interventions are
working.
• MTSS provides a framework in which teams use data and engage in
problem solving to make decisions based on how well a student is
responding to instruction and/or intervention.
• Decisions about increasing academic and/or behavioral supports are
made based on student data and should change based on student
need.
www.sclscal.org  14
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Foundation of an IEP
•
•
•
•

•
•

IEPs must be based on assessment information:
Assessment determines whether the student qualifies or does
not qualify for IEP.
Assessment determines present levels of performance
(“PLP”).
PLP determines IEP goals and IEP goal baselines.
Generally an IEP goal should be developed in every area of
educational need (but one IEP goal can address multiple
needs).
IEP goals determine services, supplementary aids,
accommodations, and modifications.
www.sclscal.org  15
Services determine placement in the LRE.

OAH
• In California, the Office of Administrative Hearings (“OAH”)
will review LEA’s assessments to confirm assessments were
administered in all areas of suspected disability.
• OAH will review LEA’s assessments to confirm student’s IEP
addresses all areas of disability and was reasonably calculated
to enable a child to make progress appropriate in light of the
child’s circumstances. (Endrew F. ex rel. Joseph F. v. Douglas
County School District, RE-1 (2017) 137 S.Ct. 988).
• OAH will look at grades, state testing, and progress towards
IEP goals to determine whether the student has received
meaningful benefit.
www.sclscal.org  16
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OAH

Increase in request for hearings:
3,089 requests during 2012-2013 school year,
3,550 requests during 2013-2014 school year,
3,894 requests during 2014-2015 school year,
4,364 requests during 2015-2016 school year,
4,694 requests during 2016-2017 school year,
4,854 requests during 2017-2018 school year,
5,046 requests during 2018-2019 school year.
(61.22% increase over seven year period – then COVID-19…).
*Only 4,645 requests for 2019-2020 school year = COVID-19.
• 2019-2020 increased requests for first 3 quarters over 2018-2019, but 4th
quarter decrease (from 1274 to 932 = 342 or 26.84% decrease).

3,907 requests during 2020-2021 school year.
2013 - there were approximately 6,300,000 students.
2019 - there were approximately 6,200,000 students. https://www.cde.ca.gov/ds/sd/cb/ceffingertipfacts.asp

www.sclscal.org  17

Child Find
• The legal requirement of “child find” requires all school
districts to identify, locate, and evaluate all children with
disabilities, regardless of the severity of their disabilities.
• A student should be referred for a special education
assessment when there is reason to believe the student
may require special education and related services to
benefit from their education because of a suspected
disability.
• An individual referral is not dependent on whether or not
the child is probably or likely eligible.
www.sclscal.org  18
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Child Find and Parent Request
• LEAs have a duty to conduct “child find.” (CA Educ. 56301;
20 USC 1412(a)(3),(10)(A))
• Teacher concerns
• Parent concerns
• Knowledge of disability issues
• Within 15 calendar days of a parent request for an initial
assessment, unless the LEA refuses to complete the
assessment, parent should be provided with an assessment
plan.*
• 15 calendar days does not count school vacation periods in
excess of 5 school days. (Educ. 56321)
• If provided 10 days or less at the end of the regular school
year, must be completed within 10 days of the new school
year.
www.sclscal.org  19

Child Find and Parent Request
• Under the IDEA (Pasatiempo v. Aizawa (9th Cir. (HI) 1996)
103 F.3d 796) the LEA is allowed to refuse to complete an
initial assessment when:
• LEA asserts there is no suspected area of disability; and
• Denial is placed in writing as per Prior Written Notice
(“PWN”)(7-point letter) format. (34 C.F.R. 300.503)
• However, in the past OAH appeared to be taking the legal
position that under California law (Education Code section
56321, 5 CCR 3021) a LEA must complete an assessment
upon parent request (LAUSD (OAH 8-3-06) 2006010961).
• But more recently, citing Timothy O v. Paso Robles Unified
Sch. Dist. (9th Cir. 2016) 822 F.3d 1105, fn. 8, OAH seems
to be allowing for refusal of initial assessment with a PWN.
• Therefore, a LEA should consult with legal counsel prior to
denying a request for assessment by a student’s parent.

www.sclscal.org  20
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Child Find
7. School districts have an affirmative, ongoing duty to actively and
systematically seek out, identify, locate, and evaluate all children with
disabilities residing within their boundaries who may be in need of special
education and related services.(20 U.S.C. § 1412(a)(3)(A); 34 C.F.R. §
300.111(a); Ed. Code, §§ 56171, 56300 et seq.)This ongoing duty to seek and
serve children with disabilities is referred to as “child find.” California law
specifically incorporates child find in Education Code section
56301,subdivisions (a) and (b). “The purpose of the child-find evaluation is to
provide access to special education.” (Fitzgerald v. Camdenton R-III School
District (8th Cir. 2006) 439 F.3d773, 776.) This duty extends to all children
“suspected” of having a qualifying disability and a need for special education.
(34 C.F.R. § 300.311 (c)(1); N.G. v. Dist. of Columbia (D.D.C. 2008) 556 F.
Supp.2d 11, 26.) Pursuant to this standard, the appropriate inquiry is whether
the child should be referred for an evaluation, not whether the child actually
qualifies for services. (Depart. of Educ., State of Hawaii v. Cari Rae S., (D.
Hawaii 2001) 158 F.Supp.2d 1190, 1195 (Cari Rae).)
• Hanford Elem. Sch. Dist. (OAH 7-30-18) 2018100372.
www.sclscal.org  21

Child Find
Rosedale Union Elem. Sch. Dist. (OAH 12-12-13) 2013080692.
ALJ found LEA failed child find obligation (pg. 17):

23. District did not offer any evidence that supported a finding that following a policy
of waiting to assess Student until she completed the three tiers of RTI was appropriate
or permissible under the IDEA. Although District’s witnesses offered conflicting
testimony as to whether the District had such a policy, their testimony was neither
persuasive nor relevant. Ms. Harding’s testimony supported a finding that District had
knowledge that Student was struggling academically well before Mother formally
requested assessments. The RTI model of eligibility required that Student made
“sufficient progress to meet age appropriate or State approved grade level standards,”
which Student had not done between August 2011 and February 7, 2012. By February
7, 2012, District was aware of Student’s minimal, but inadequate and inconsistent
progress and had an obligation to assess Student regardless of whether Mother made a
request. It did not do so, and therefore, Mother met her burden of proof that District
procedurally violated the IDEA by failing to timely assess Student for eligibility under
the IDEA.
www.sclscal.org  22
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Section 504 & Child Find
“The school records show, however, that beginning in the second grade and
continuing into the third and fourth grades, when the parent invoked
administrative remedies, the School District had already been providing L.J.
with special services, including counseling, one-on-one assistance, and
instructional accommodations. These services resulted in L.J.’s materially
improved performance. The School District consistently refused, however, to
provide him with an IEP that would ensure such services in the future as
required by the IDEA.”
L.J. v. Pittsburg Unified Sch. Dist. (9th Cir. Sep. 1, 2016) 850 F.3d 996, pg.
999.
Implication: If a student has a Section 504 plan with significant services not
typically provided to other general education students, then the LEA should
strongly consider making the student eligible under the IDEA.
www.sclscal.org  23

Section 504 & Child Find
But See:
“The Legrises first argue Capistrano did not act on notice of “Aviana's visual difficulties and their severe impact on her ability
to read.” But the record lacks the kind of warning signs that would trigger Capistrano's obligation to assess Aviana for an IEP
before August 2017. The district court found that Capistrano “conducted a thorough and multi-disciplinary assessment to
address Aviana's ADHD” based on her parent’s request before she transferred to a Capistrano school for her junior year. The
court concluded that Capistrano “reasonably provided Aviana with a Section 504 plan to address her diagnosed ADHD” and
was not put on notice of a “suspected disability.” The record supports this finding.”
• Legris v. Capistrano Unified Sch. Dist. (9th Cir 2021) 2021 WL 4843714, affirming the federal district court below.
“The District convened a student study team to discuss possible accommodations for Aviana. AR 702. The team was
comprised of Mrs. Legris, District Psychologist Dr. Thurston, and administrators Darrin Jindra and Jenna Jordheim. Id. Dr.
Thurston subsequently conducted a 504 assessment in which she collected assessment information from Aviana's teachers at
JSerra in the form of rating scales. Id. Her teachers generally reported that Aviana was a good student, but had trouble with
sustained attention, needed instructions explained, and often did not understand what she read. AR 689. Dr. Thurston also
conducted a standardized assessment of Aviana's processing skills. AR 690. Aviana scored in the superior range for visual
processing and auditory processing, in the high average range for recall of information, and in the average range for word
fluency. Id. Based on the reports and standardized assessment, the District provided Aviana with a section 504 Plan to address
her diagnosed ADHD. Id.” (Pg. 4).
…
“As discussed under “specific learning disability,” the degree of Aviana's ADHD did not require special education. AR 725.
Her ADHD was adequately accommodated by the District with section 504 accommodations such as preferential seating,
extended time on assignments and tests, testing in a distraction limited environment, copies of classroom notes, and teacher
clarification of assignment and test questions. Id. The weight of the evidence did not demonstrate that Aviana needed special
education in the form of one-on-one instruction to access the curriculum. Id. Therefore, Aviana did not require special
education as a result of her ADHD, and did not qualify for special education under the eligibility category of other health
impairment.” (Pg. 16).
• Legris v. Capistrano Unified Sch. Dist. (C.D. Dist. 2020) 2020 WL 7086564.
www.sclscal.org  24
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Child Find
Tracy Unified Sch. Dist. (OCR Feb. 11, 2015) 09-14-1375.
OCR found that LEA had LEA-wide practice of waiting to assess a student
referred by parent or others for assessment, which resulted in “voluntary”
resolution agreement requiring IEP meeting to discuss student’s need for
compensatory special education services:
Internal District documents showed a district-wide practice of waiting for
six to eight weeks for intervention, before assessing a student for a
disability for the first time. Specifically, notes from a District investigative
interview with its staff showed that the Student was not assessed in
September of 2013 (when the Complainant presented the doctor's
diagnosis of ADHD), because the District has a practice of not assessing
for special education "until at least" six to eight weeks have passed, so that
they have more data for the assessment. This practice was referred to as a
district policy, to wait six to eight weeks before an initial assessment.
www.sclscal.org  25

Eligibility
Acen T. is a 12-year-old boy who was diagnosed with Autism
Spectrum Disorder in 2012. Acen was deemed eligible for and received
benefits based on his Autism diagnosis from 2012-2017. In 2018, the
Department of Education, State of Hawaii determined that Acen was
no longer eligible…
Despite performing at a satisfactory level academically, Acen was still
having behavioral issues both in school and at home at the time of his
IEP evaluation. Those issues included suicidal ideation, anxiety caused
meltdowns at home, and anxiety at school.
A student with a qualifying disability who is performing well
academically may still be IDEA eligible if he needs support in the areas
of emotional or behavioral development. L.J. by & through Hudson v.
Pittsburg Unified Sch. Dist., 850 F.3d 996, 1005-07 (9th Cir. 2017).
Acen is precisely this type of student.
Department of Education v Acen T. (D.HI. 2020) 2020 WL 1673674.
www.sclscal.org  26
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Persistence of Misbehaviors Can
Trigger a Child Find Obligation
• Child Find does not hinge on whether the student will be eligible.
• 14 year old student, good grades in 7th and 8th grade (3.14 GPA in 8th grade)
• Pattern of disruptive and disrespectful behaviors
• School had tried general education interventions for the behaviors
• Repeated detentions and suspensions, loss of privileges to participate in school
activities
• From February 28, 2013, to October 29, 2013, the student was disciplined 11 times for
disruptive or disrespectful behavior in class, plus an unknown number of incidents
that did not lead to suspension
• Student could avoid misbehaving for a moment, a class period, or longer to avoid
detention, suspension, or other discipline

• The ALJ found that the student established that the student’s behavioral problems
caused the student to miss tests, classroom time, study time, and school activities,
“which must have affected Student’s academic performance, even if the impact on
Student’s learning and grades was not quantified.”
Panama-Buena Vista Union School District, OAH Case No. 2014010855 (2015).

www.sclscal.org  27

Anxiety and School Refusal Can
Trigger a Child Find Obligation
• The ALJ found that a district violated its child-find duty
where the student suffered from anxiety, had poor
attendance, and had enrolled in an independent study
program where she did not attend her weekly lessons or
engage with the independent study teacher.
• When present at school, the student was a happy, engaged
learner who liked school.
• The parents had informed six different district staff
members that the student’s absences were due to anxiety
and school refusal.

Berkeley Unified Sch. Dist., OAH No. 2013120159 (2014).
www.sclscal.org  28

© 2022 | www.sclscal.org

14

Suicidal Ideation

• On November 7, 2018, Student was emotionally distraught, crying, and
in crisis at school. He informed his resource specialist teacher that he felt
like no one cared; that he did not belong; and that maybe he should kill
himself as his “friends” had encouraged him to do. This disclosure,
coupled with Golden Plains’ own psychologist’s conclusion that Student
did not have coping strategies to handle peer conflict, was sufficient to
place it on notice that Student may have mental health needs warranting
assessment. It was required to provide Parent with an assessment plan
within 15 days. Golden Plains would have been required to assess
Student’s mental health needs and convene an IEP team meeting to
discuss the results within 60 days of receiving Parent’s consent, not
counting days of winter recess. As of April 2, 2019, Golden Plains had
not offered to assess Student in the area of mental health.
• Mr. Mackey assumed Parent was requesting a suicide risk assessment,
the responsibility of site administration, as opposed to a special education
assessment. Golden Plains assumed the risk of this mistaken belief. It
further did not bother to conduct a suicide risk assessment.
• Golden Plains USD (OAH 7-8-19) 2019040042, pg. 37.

www.sclscal.org  29

ERMHS - School Refusal
• District was aware that an 11th grade student’s anxiety was
keeping her from accessing her regular classes. When the
student returned to school for the 12th grade, the district offered
her a home program and no related goals or services to address
her serious anxiety disorder, school avoidance, and socialemotional delays.
• ALJ found that the district’s knowledge of the student’s
frequent absences and school refusal made it “apparent that
Student was suffering from an increasing mental health
disorder and her educational program was suffering as a
consequence.”
• ALJ found that an assessment would have helped the team
make an appropriate placement in the LRE.
High Tech High and Desert/Mountain SELPA, OAH Case No. 2012020045 (2013)
www.sclscal.org  30
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Mental Health = Child Find
• Student proved that Antioch failed to conduct a mental health
assessment that was warranted after completion of Ms. Shah’s
report to the IEP team regarding the outcome of the behavior rating
scales by Student, Mother and Ms. Walker; and Mother’s ratings of
Student on scales of emotional disturbance and adaptive behavior.
The outcomes of these assessments in combination with Student’s
psychiatric history and his violent school avoidance [kicked
windshield out of car, hit mother] should have resulted in Antioch
determining that a full mental health assessment of Student was
warranted, particularly in light of Student’s worrying selfassessment results and comments to Ms. Shah during the selfassessment process.
• Antioch USD (OAH 7-22-19) 2019030818, pg. 82.
www.sclscal.org  31

Assessment Issues
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No Obligation Where
Information Not Shared or to
Evaluate for a Specific Disorder
• District had no reason to suspect that student required mental health
assessment at the time it developed his initial IEP.
• District was not provided with any information regarding Student’s
abusive family, alleged traumas, or DCFS intervention until after
student left district.
• A school district is not required to evaluate a student for a specific
disorder because the purpose of a psychoeducational assessment is to
determine eligibility for special education and related services, not to
diagnose mental illness.
Whittier City School District, OAH Case No. 2015010046 (2015).
www.sclscal.org  33

Not Qualify
Legally defensible practice is to follow-up with meeting (SST) once per
calendar year.

19. When a district has conducted a comprehensive evaluation and
found a student ineligible for special education, “the school district
must be afforded a reasonable time to monitor the student’s progress
before exploring whether further evaluation is required.” (D.K., supra,
696 F.3d 233, 251-252, citing Ridley School Dist. v. M.R. (3rd Cir.
2012) 680 F.3d 260, 272-273 [district was not required to re-assess
student three months after its initial assessment determined she did not
qualify.].) However, an unreasonable delay in identifying and
evaluating students with disabilities may result in a legal violation.
(Hacienda La Puente Unified Sch. Dist. of Los Angeles v. Honig (9th
Cir.1992) 976 F.2d 487, 491-492 (Hacienda).)
• Hanford Elem. Sch. Dist. (OAH 7-30-18) 2018100372.
www.sclscal.org  34
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Screening
• An LEA may screen a student without the completion of an assessment plan.
(34 C.F.R. 300.302)
• This means no parent consent required.
• “Screening” is “typically a relatively simple and quick process that can be used
with groups of children.” (71 Fed. Reg. 46639 (Aug. 14, 2006); Educ.
56321(f))
• The more individualized the assessment, the more likely an assessment plan
(and parent consent) is required.
• Panama-Buena Vista Union Sch. Dist. and Kern County Supt. of Schls. (OAH
Mar. 24, 2010) No. 2009120030.
• ALJ determined that SLP use of the Task Analysis Checklist (“TAC”) as an
“informal guide” and use of some portions of the Brigance Inventory of
Early Development, 2nd Ed. to determine present levels of performance were
“screening” and did not require parent consent.

• Capistrano USD (OAH 1-6-17) No. 2016070290/2016041030.
• Screening discussed as part of RTI.
www.sclscal.org  35

LEA Duty
N.B. v. Hellgate Elementary School District (9th Cir. 2008) 541 F.3d 1202.

An LEA was found to have denied a student a FAPE
where the LEA did not complete an autism assessment
of a student, based on the LEA not having a qualified
assessor, and the LEA referred the parents to a noneducational center to complete the assessment.

www.sclscal.org  36
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Areas of Suspected Disability
34 C.F.R. 300.304; Educ. 56320 provides that:
• The student is assessed in all areas of suspected disability,
if appropriate, to include:
 Health; vision; hearing; social and emotional status;
general intelligence; academic performance;
communicative status; and motor abilities.
(34 C.F.R. 300.304)

 And – language function; self-help; orientation and
mobility skills; career and vocational abilities and
interests; and a developmental history. (Educ. 56320)
www.sclscal.org  37

LEA Duty
Timothy O. v. Paso Robles Unified School Dist. (9th Cir. 2016) 822 F.3d 1105.
A disability is “suspected,” and a student must be assessed, when the LEA is
on notice that the student has displayed symptoms of that disability or that the
child may have a particular disorder.
• School psychologist informal observation did not satisfy LEA requirement
for formal assessment;
• Regional Center report that provisionally diagnosed student with autism
(before student was three-years-old) did not satisfy LEA obligation to assess
under IDEA;
• LEA did create IEP for student (with goals and services), but under SLI
category and not Autism.

www.sclscal.org  38
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LEA Duty
Oakland Unified Sch. Dist. v. N.S. (N.D.Cal. Dec. 3, 2015) 2015 WL 6955443.
*6 Second, the District contends that the administrative decision is in error and
should be reversed because the judge rejected the District’s argument that
treatment for chemical dependency must precede assessment for or provision
of mental health services. There is no dispute that the District has no legal
obligation to provide substance abuse treatment to Student, which is
considered a medical service and not part of the special education program
requirements. The District contends that it is unpersuaded by Student’s theory
that his drug use was predicated upon his mental health issues and was an
effort at self-medication. The District also continues to argue that in order to
assess Student for his special education interventions, he would have to be
clean of all drug use. (AR 974-75.)
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LEA Duty
Oakland Unified Sch. Dist. v. N.S. (N.D.Cal. Dec. 3, 2015) 2015 WL 6955443.
However, the judge heard from multiple experts from both parties, and the
parties were able fully to address and litigate their respective contentions about
Student’s drug use. The administrative judge was persuaded that the “student’s
substance abuse disorder is a function of his co-occurring mental health
conditions and both must be treated for Student to be able to function in the
school setting.” (Decision at 8.) The Court agrees with this conclusion and
finds that the District was not relieved of its obligation to provide an accurate
assessment of Student’s special education challenges based on the information
it had at the time Student was enrolled. Having failed to provide a FAPE as
required by law, the District’s motion for summary judgment to reverse the
decision of the OAH is DENIED.
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Receipt of Assessment Plan
• Upon receipt of assessment plan, parent has at least 15 days to consent to
the assessment. (Educ. 56321(c)(4))
• Advise that LEAs accept assessment plan even if “late.”
• Once parent has returned signed assessment (not verbal consent), LEA has
60 days to complete the assessment and convene an IEP meeting.
(Educ. 56344)
• The 60-day period does not count school vacation in excess of 5 school
days.* (see following slide)
• However, if the LEA receives a signed consent 30 days or less prior to the
end of the regular school year, then the assessment and IEP meeting shall
occur within 30 days of start of new school year.
 Could result in 31 days to complete assessment and convene IEP
www.sclscal.org  41
meeting!

Receipt of Assessment Plan (cont.)
The 60-day time period to complete an assessment and hold an
IEP meeting does not apply if:
 The student enrolls in a new LEA after the assessment
commenced in the previous LEA. (Educ. 56302.1(b)(l))
 Assessment must still be “prompt”.

●

Parent and receiving LEA must agree on a
date in which the assessment will be completed.

The parent repeatedly fails or refuses to make the student
available to be assessed. (Educ. 56302.1(b)(2))
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Initial Assessment
• Copy of parents’ rights should accompany the initial
assessment plan. (Educ. 56321(a))
• LEA may, but is not required to, file for hearing if parent
refuses to consent to initial assessment.
(Educ. 56321(c)(2))
• This issue was clarified in the 2004 re-authorization of the
IDEA.

• No signed assessment plan = do not assess.
• Initial assessment plan must meet prior written notice
criteria. (34 C.F.R. 300.304(a))
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Assessment Plan
Student R.A. v. West Contra Costa Unified Sch. Dist. (N.D. Cal., Aug. 17, 2015,
Case No. 14-cv-0931-PJH) 2015 WL 4914795 [nonpub. opn.].

• The court held that the parent’s approval of an assessment plan only
on the condition that the parent be allowed to see and hear the
assessment amounted to a refusal:

“[t]he request to observe the assessment amounted to the
imposition of improper conditions or restrictions on the
assessments, which the District had no obligation to accept
or accommodate.” (Id. at p. 13.)
• Upheld – R.A. v. West Contra Costa Unified Sch. Dist. (9th
Cir.) 696 Fed.Appx. 171 (unpublished).
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Assessment Plan
Upland Unified Sch. Dist. (OAH 7-13-17) No. 2017021090.

26. Student did not legally support her contentions that the assessment plan
did not comply with procedural requirements because (1) it failed to include
the additional assessments Parent requested, (2) it failed to include detailed
information regarding the proposed assessments, and (3) District did not agree
to restrict assessments to after school or during extended school year.
District’s refusal to include Parent’s requested assessments on the assessment
plan was not relevant to determine whether the December 22, 2016 assessment
plan, as revised on March 2, 2017, complied with procedural requirements. As
discussed above, the assessment plan included sufficient detail about the
assessments District proposed to administer. As long as statutory requirements
are met, Parent cannot place conditions on District’s assessment of Student.
District had discretion to select the testing or evaluation instruments and to
select when the assessments would be conducted. (Pg. 15).
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Assessment Plan – COVID-19
•

Parents contended that they were justified in placing certain conditions on the
in-person assessments to address Student’s safety. Chino Valley made
reasonable efforts to address Parents’ concerns about Student’s safety during the
assessment. Jennifer Chleboun, School Psychologist, advised Parents by email
on August 25, 2020, of the specific safety protocols that the district assessors
undertook when assessing students in-person. Ingulsrud followed up with
Parents by letter on October 8, 2020 and confirmed the assessments of Student
would be made in accordance with the San Bernardino Department of Public
Health guidelines. The safety measured included each assessor opening the
assessment room door five to ten minutes before each session. The desk, chair,
surfaces, writing materials and testing materials were wiped and sanitized prior
to each assessment session. Student’s temperature would be checked at the front
office prior to entering the assessment room. The assessor would meet Student
at the front office and escort her to the assessment room. Student would be
required to wear a face mask and to sanitize her hands. Each assessor would
wear a mask and/or face shield and gloves.
• Chino Valley USD (OAH 1-29-21) No. 2020060369/2020100601, pgs. 23-24.
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Assessment Plan – COVID-19
• Parents notified Chleboun on August 27, 2020 that they would not
allow Student to appear for in-person assessments. Then, Parents
advised Chino Valley on October 26, 2020, that they would allow the
in-person assessment, but only if Parents and Student’s sibling could
be present. Ingulsrud replied on October 27, 2020, that Chino Valley
could perform the assessment in a room with a one-way mirror and
that Parents and sibling could observe the assessments from the room
next door.
• Parents responded on November 9, 2020 and changed their demand.
They wanted Parents, Student’s Uncle and her sibling to attend the
in-person assessments, and they would “interrupt” the assessment if
they felt Student’s health or safety was in danger.
• Chino Valley USD (OAH 1-29-21) No. 2020060369/2020100601, pg. 24.
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Assessment Plan – COVID-19
• Chleboun explained at hearing that in-person assessments of
Student were necessary to meet the standardization requirements
of the assessments, and that conducting parts of the assessments
virtually would invalidate the assessments.
• Here, Student provided no legal authority supporting her position
that she is entitled to impose conditions on assessments that
impede Chino Valley’s ability to complete an assessment
necessary to evaluate her special education needs.
• Chino Valley USD (OAH 1-29-21) No. 2020060369/2020100601, pgs.
24, 26-27.
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Assessment Plan – COVID-19
3. …Parent shall permit Chino Valley to communicate, verbally or in
writing, with the medical provider who wrote and signed the document
regarding Student’s medical condition. Chino Valley shall inform such
medical provider of this Decision’s findings and order that Chino Valley
has the right to assess Student without conditions or limitations.
5. Parent shall comply with any parameters that Chino Valley deems
necessary to conduct a valid assessment, which includes but is not
limited to, Chino Valley’s ability to test and observe Student outside the
presence of Parents and without Parents’ interference.
6. Any delay due to Parents’ failure to present Student for assessment or
comply with any of the orders as specified above, will toll the 60-day
timeline for assessment, and Chino Valley will not be obligated to
provide special education and related services to Student until such time
as Parents comply with this Order.
• Chino Valley USD (OAH 1-29-21) No. 2020060369/2020100601, pgs. 28-29.
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Assessment Plan
Castro Valley Unified Sch. Dist. (OAH 1-22-16) No. 2015110947.

• ALJ found that when parent would only provide consent for the LEA
to assess if particular assessment tools and assessment methodologies
were used and if a non-LEA assessor was used (the parent would not
allow the LEA direct contact with the proposed assessor), the parent
in effect refused to consent to the assessment:
Because Mother lacked the power to place conditions on Castro
Valley’s assessments, Castro Valley properly treated her response as a
refusal to consent to reassessment. (Pg. 12).
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Reassessment
• A reassessment shall not occur more frequently than once per year, unless
mutually agreed to by parents and LEA. (Educ. 56381(a)(2))
• A reassessment shall occur at least once every 3 years unless mutually agreed
to in writing by parents and LEA that reassessment is unnecessary.
• LEA has discretion, with parent consent, to waive reassessment or limit areas in
which the reassessment will occur. Letter to Anonymous (OSEP 2-6-07) 48
IDELR 136.
• Parental consent is not required for reassessment if LEA can demonstrate it
took reasonable measures to obtain consent, but parents failed to respond. (34
C.F.R. 300.300(c)(2); Educ. 56381(f)(1))
• If the parent refuses to provide consent, then the LEA may, but is not required
to, file for hearing.
• See for example: Cloverdale USD (OAH 3-21-12) 2012010507.
ALJ ordered in LEA-filed case the right to right to re-assess a student without
parental consent and the parent was required to make the student available to
be assessed if the parent wanted special education services for student.
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Who Assesses - General Rule
• General Rule – The LEA in which the student’s
parents reside is responsible for assessment and all
other “child find” responsibilities. (Educ. 56300)
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Exceptions – Private School
• Where the student is placed by parent and FAPE is not at issue, the LEA in
which the private school is located is responsible. (Educ. 56171)
• The LEA in which the private school is located is also responsible for
completing triennial evaluation. (Questions and Answers … (OSEP March
2006))
• Could result in two assessments!
• Although the Department discourages parents from requesting
evaluations from two [educational agencies], if the parent chooses to
request evaluations from the [educational agency] responsible for
providing the child with a FAPE and from another [educational agency]
that is responsible for considering the child for provision of equitable
services, both [educational agencies] are required to conduct an
evaluation. (OSERS 2011 Guidance, supra, Answer B-4.)
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Exceptions – Private School
• The district court properly affirmed the ALJ’s determination that BUSD denied
K.L. a FAPE. The Department of Education’s regulations implementing the IDEA
specifically contemplate that, upon a parent’s request, a school district must
evaluate a child residing in its district for purposes of making a FAPE *496
available to her, even if she is enrolled in a private school in another district. See
Assistance to States for the Education of Children with Disabilities and Preschool
Grants for Children with Disabilities, 71 Fed. Reg. 46,540, 46,592 (Aug. 14,
2006). Even where a parent has informed the district of residence that the child has
been placed at a private school outside the state, this Court has held that the district
is still required to make a formal written offer of placement for a child with a
disability. See J.W. ex rel. J.E.W. v. Fresno Unified Sch. Dist., 626 F.3d 431, 460
(9th Cir. 2010). Therefore, as K.L.’s district of residence, BUSD was the LEA
responsible for conducting assessments and providing special education services
for K.L. See 71 Fed. Reg. at 46,592. Although a child’s unilateral placement in a
private school outside the district might trigger obligations for the “district of
location,” including “child find” responsibilities under 34 C.F.R. § 300.131(a),
these obligations do not absolve the district of residence of its responsibilities
under the IDEA. J.W., 626 F.3d at 460.
• Bellflower USD v. Lua (9th Cir. 2020) 832 Fed.Appx. 493.
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Exceptions – Private School
• 25. San Marcos contends that its SELPA policy required the district of location to conduct
the initial assessment, but provided no legal support that a local SELPA policy can abrogate
a school district’s obligations under federal and State law. Even if it could, the local
SELPA’s Policy No. 17.0 – Children with Disabilities Voluntarily Enrolled by Their Parents
in Private Schools simply mirrored IDEA regulations, and required member school districts
to assist private schools located within their boundaries in child find activities, accept
referrals from private schools, conduct appropriate assessments, and invite the district of
residence to participate in the evaluation with the parents’ permission. If a child was
determined to be eligible for special education, the offer of FAPE was to be made by the
district of residence if parents indicated an intent to enroll their child in public school.
Nothing in the SELPA policy addressed, let alone contradicted, OSERS’s guidance as set
forth in Letter to Eig and followed by OAH, that a district of residence was obligated to
conduct an initial assessment if directly requested to do so by the parent.
• San Marcos USD (OAH 4-26-19) 2018101112/2019020520.

• ALJ OAH found that LEA required to assess student who was attending private school when
the parents of the student requested the LEA of residence assess the student, who had
already been determined to be eligible for special education, in order to develop an offer of a
FAPE.
• San Francisco Unified School District (OAH 2011) 2011020678.
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Exceptions – Private School
• Where the student is placed by parent and FAPE is at
issue –
 The LEA of residence is responsible for
the assessment.
• Where the LEA places the student in the private
school –
 The placing LEA is responsible for the
assessment.
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Licensed Children’s Institution
(“LCI”)
• The SELPA in which the LCI is located is responsible for providing
special education services, including assessment, to the students.
(Educ. 56156.4(a))
Kern High School District (OAH 12-7-06) 2006100372.
OAH ALJ found that LEA in which LCI was located was
responsible for providing student, who had been placed in the
LCI, with a FAPE (including assessment) even though parents
resided in Santa Barbara.
• If there is no local agreement, then the County Office of Education
(“COE”) in which the LCI is located will be responsible for
providing special education services, including assessment, to the
students. (Educ. 56156.4(c))
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Interdistrict Transfers
• The general rule is that the receiving LEA is responsible for
providing all special education services to the transferring student.
(District of choice – Educ. 48300 et seq.)
(Interdistrict transfer – Educ. 46600(a))
(Allen Bill – residency based on employment - Educ. 48204(b))
• But an LEA could refer a student back to LEA of residence for
assessment. However, if LEA of residence does not complete
assessment, then receiving LEA must complete. (Torrance Unified
School District (OCR SF 2007) 50 IDELR 83).
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Charter School
• Charter schools are public schools and either the charter school,
if it is its own LEA for special education purposes, is
responsible for providing special education services (including
assessment) or the chartering LEA is responsible. (Educ.
56145; Educ. 47641; Educ. 47646(a)).
• This means the LEA in which the student’s parents reside is not
responsible unless the parent resides within the jurisdiction of
the chartering LEA.
• See Temecula Valley Unified Sch. Dist. & Keegan Academy
(OAH 1-28-13) 2012080512.2012080514 – Detailed 94-page
decision regarding twins with autism, charter school, and
IDEA.
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State Diagnostic Center
• Funded by the State, there are 3 diagnostic centers in
California (Los Angeles, Fresno, and Fremont). (Educ.
56328)
• While the State Diagnostic Center will not be responsible
for required assessments (initial, triennial, etc.), the
service is helpful for “second opinions” and additional
information to assist the student’s IEP team.
• Also see California School for the Blind (Fremont) and
California School for the Deaf (Fremont & Riverside).
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Stale Cognitive Scores…
36. Los Alamitos’s reliance on Student’s prior assessments to determine his cognitive
functioning as a substitute for current assessments was not credible. Ms. Kennedy’s
assessment reported that based on prior assessments, Student’s cognitive level standard
score in 2005 was a 64, and in 2008 was less than 50. According to Mr. Sellers, at below 50,
Student performed so low he could not generate a score. In 2014, the assessor attempted the
Universal Nonverbal Intelligence Test, but discontinued it due to Student’s high level of
non-responsiveness and apparently no other tests were attempted. Based on the 2005 and
2008 assessments, the 2014 assessor estimated Student’s cognition to be in the significantly
below average range. The evidence established that Ms. Kennedy relied on stale scores
which were over 10 years old, when Student was six years old and younger. There was no
evidence presented at the hearing indicating that these prior assessments were appropriately
conducted by qualified personnel.
37. Los Alamitos offered no persuasive evidence to explain why other cognitive tests were
not employed as part of the 2018 assessments. Mr. Sellers’ testimony to the effect that
cognitive levels do not change was not convincing. Mr. Sellers failed to explain the at least
15-point difference between Student’s 2005 and 2008 scores, which appeared to undercut
his testimony.
Los Alamitos USD (OAH 2-6-19) 2018081156, Pgs. 45-46.
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Parental Consent
Who is a parent under the IDEA:
Education Code section 56028. (a) “Parent” means any of the following:
(1) A biological or adoptive parent of a child.
(2) A foster parent if the authority of the biological or adoptive parents to make
educational decisions on the child’s behalf specifically has been limited by
court order…
(3) A guardian generally authorized to act as the child’s parent, or authorized to
make educational decisions for the child, including a responsible adult
appointed for the child in accordance with Sections 361 and 726 of the Welfare
and Institutions Code.
(4) An individual acting in the place of a biological or adoptive parent,
including a grandparent, stepparent, or other relative, with whom the child
lives, or an individual who is legally responsible for the child’s welfare.
(5) A surrogate parent who has been appointed pursuant …
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Parental Consent
Divorced Parents?
Letter to Ward (OSEP 8-31-10) 111 LRP 13076.
OSEP issued further guidance that either parent of a student may revoke consent for the student to
receive special education services and the LEA cannot require only the parent that provided
consent to be the parent to revoke consent. OSEP also stated that there is no legal requirement to
obtain consent from both parents prior to the provision of special education services. OSEP also
stated:
• “[w]e appreciate that public agencies may have difficulties with this interpretation when both
parents with legal authority to make educational decisions on behalf of their child disagree on
the revocation of consent.”
Letter to Cox (OSEP 8-21-09) 54 IDELR 60.
OSEP issued guidance that either parent of a student may revoke consent for the student to
receive special education services and a LEA cannot challenge the revocation through a due
process hearing. OSEP also found that either parent, including the parent who did not revoke
consent, could request the LEA conduct an initial assessment to determine if the student is
eligible for special education services.
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Parental Consent
Divorced Parents?
Val Verde USD (OAH 3-10-14) 2013090251.
OAH determined that absent a court order either divorced parent may provide
consent for initial assessment:
12. In California, joint legal custody means that both parents share the right
and the responsibility to make decisions relating the health, education, and
welfare of a child. (Fam. Code, § 3003.) When a family court makes an order
of joint legal custody, the court must specify the circumstances under which
the consent of both parents is required to be obtained in order to exercise legal
control of the child and the consequences of the failure to obtain mutual
consent. If the court does not state that the consent of both parents is required
on an issue, either parent acting alone may exercise legal control of the child.
(Fam. Code, § 3083.) (Pg. 15).
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Parental Consent
Divorced Parents?
Los Alamitos USD (OAH 10-20-17) 2017050096/2017050096.
OAH determined that either parent can revoke consent for special education
and OAH lacks authority to reinstate in this situation:
This decision holds that both Mother and Father held joint legal custody of
Student pursuant to a 2009 determination of temporary child custody in their
dissolution of marriage action, which has never been changed. As such, both
parties held equal educational rights for Student. Once Father revoked
consent for Student to receive special education and related services and
withdrew her from special education in May 2015, the prospective
protections of the IDEA ceased. OAH has no jurisdiction to reinstate or
determine special education services where one of the joint holders of
Student’s educational rights objects. (Pg. 2).
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Transition
• Educ. Code section 56445 requires that prior to transitioning a
special education student from a preschool program to kindergarten
or 1st grade the student must be reassessed to determine if the student
still requires special education services.
Baldwin Park Unified Sch. Dist. (OAH 4-3-12) 2011100998/2011100472.
• ALJ found that a Educ. 56445 reassessment was not required for a 6year-old student with autism transitioning from preschool SDC to a
multi-age SDC (including students as old as 9 years of age).
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Dismissal
• If the LEA is proposing to dismiss a student from special education or discontinue a service such
as speech/language, occupational therapy, physical therapy services, ERMHS, etc. then the LEA
should first complete an assessment that provides support for the LEA’s position. (Educ.
56381(h))
• 29. Tuolumne County and Curtis Creek’s argument is unpersuasive, for it conflates ordinary
childhood playtime to a service provided by a trained professional. Student’s January 2017 IEP
identified Student’s bilateral coordination as an area of need. Student met two of his three
occupational goals at the time of this IEP. Tuolumne County and Curtis Creek discontinued
Student’s occupational therapy services despite evidence that occupational therapy an area of
need with no explanation of justification. No assessment report supported Tuolumne County and
Curtis Creek’s withdrawal of Student’s occupational therapy service or contained goals. Ongoing
services for Student in occupational therapy would have assisted him in further developing is fine
motor and gross motor skills. The evidence established Tuolumne County and Curtis Creek
should not have discontinued Student’s occupational therapy goals or services when he continued
to have occupational therapy needs.
• Tuolumne Co. Supt. Of Schls. & Curtis Creek SD (OAH 5-10-19) 2019020281/2019010105, pg. 27.

• The LEA is not required to assess the student as part of the student’s graduation from high school.
(Educ. 56381(i)(1))
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The Assessors
• The LEA determines who is competent to complete
a special education assessment. (Educ. 56322)
• Any health assessment shall be completed by a
credentialed school nurse or physician. (Educ.
56324)
• Any student that continues to fail a threshold
hearing test shall be assessed by licensed or
credentialed audiologist and such assessment shall
be part of the assessment plan. (5 CCR 3028)
• What about psychoeducational assessments?
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The Assessors (Cont.)
• Any psychological assessment shall be conducted by a credentialed school
psychologist (Educ. 56324(a)). Also see Education Code section 49424(f).
• State Board of Education adopted revisions of Title 5 regulations, effective
July 1, 2014, which had not been substantively revised since December 11,
1987.
• Removed requirement that when a credentialed school psychologist was
not available, the LEA was required to use a Licensed Educational
Psychologist. Now 5 CCR 3029 provides that the LEA “…may contract
with qualified personnel.”
• LEA lost IEE case (assessment was not appropriate) in which a highly
experienced clinical psychologist (Psy.D.), who was not a credentialed
school psychologist or LEP completed assessment. Anaheim City Sch.
Dist. (OAH 2010) 2010010357.
• This OAH decision may have a different result if heard today.
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The Assessors (cont.)
• Title 5 of the California Code of Regulations provides
further definitions regarding who is qualified to
provide services (such as speech/language,
occupational therapy), which also serve to govern who
is qualified to assess in these areas. (See generally 5
C.C.R. 3051.1 – 3051.18.)
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School Psychologist Intern?
M.M. v. Lafayette Sch. Dist. (N.D.Cal. Feb. 7, 2012) 2012 WL
398773 (affirmed in part, reversed in part, and remanded by M.M.
v. Lafayette Sch. Dist. (9th Cir. 2014) 767 F.3d 842).
• Court held that a school psychologist intern, with an Internship
Pupil Personnel Services Credential” in the authorized subject
of “School Psychology” was qualified to conduct a
psychoeducational assessment so long as the intern is
“working under the close supervision of a credentialed school
psychologist.”
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The Law
• The Title 34 Code of Federal Regulations, California Education
Code, Title 5 of the California Code of Regulations provide
guidance on how to assess a student to determine special education
eligibility and provide information in order to develop an
appropriate IEP for the student.
• SLD evaluations and eligibility criteria are the most clearly defined.
• Speech or Language Impairment (“SLI”) is the next most clearly
defined.
• Other educational disability categories are less clearly defined.
• E.M. v. Pajaro Valley Unified School District (9th Cir. 2014) 758 F.3d 1162.
Ninth Circuit Court of Appeals found that an auditory processing disorder
could be basis for OHI and that multiple disability categories should be
considered (such as OHI and SLD) when determining eligibility under IDEA.
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Update Test Version & Medical DX
77. Student claims that the use of the older versions of the Behavior
Assessment and the Vineland, instead of the newer editions, invalidated
the results of Antioch’s psychoeducational assessment. There is a “grace
period” when a test publisher issues a new edition of a test. Using the
older version during this time period is fine. There was conflicting
testimony between Ms. Eldredge and Ms. Pippin as to how long the
grace period extended, between 12-18 months, and when the older tests
became obsolete. Thus, Student did not establish when the grace periods
for either test specifically began or expired through other corroborating
evidence. Further, Ms. Pippen conceded that Antioch’s Behavioral
Assessment and Vineland testing had validity, despite the newer
published editions. (Pg. 17).
54…A medical diagnosis alone is not sufficient to support a finding of
eligibility for special education. (See, E.J. v. San Carlos Elem. Sch. Dist.
(N.D.Cal. 2011) 804 F.Supp. 2d1024, 1032.) (Pg. 33).
• Antioch USD (OAH 12-28-18) 2018050541.
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Update Test Version II
37. For example, Ms. Deno initially testified she administered the most current version of
the Comprehensive Assessment when she knew she administered an old version. She also
testified inconsistently as to the reasons why she gave the old version of the test. Ms.
Deno claimed she made the decision to use the old version of the Comprehensive
Assessment because she wanted to use a subtest not contained in the new version.
However, she later admitted she did not use the new version because she did not have it,
and she had always used the old version and was familiar with it. She did not know
exactly when the new version of the Comprehensive Assessment was released. She failed
to persuasively articulate the specific research she conducted which established the old
test was valid a year after an updated version was released. The only specific research she
produced was a quote for the purchase of a product from the publisher which did not
contain any specific information corroborating the continued validity of the old version of
the test. Her testimony regarding her contacts with the publisher’s customer service did
not establish the validity of the test. (Pgs. 34-35).
38. Ms. Deno testified she understood the old version was still valid at the time of
Student’s assessment because the publisher was still selling it in August 2018. However,
La Canada failed to prove the old version of the Comprehensive Assessment was still
being sold at the time of Student’s assessment, or that the availability to buy an old
version of the test from the publisher meant the test was still valid after a new version had
been released. (Pg. 35).
• La Canada USD (OAH 10-29-18) 2018051171.
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Obtain Current Medical Information
• District requested information about a recent 5150
hospitalization once, orally.
• The ALJ found that the assessor should have made several
efforts, including one in writing, to get mental health
information from the family and/or medical professionals.
• OAH held that the failure to make more than a single request
for information regarding a student’s psychiatric hospitalization
made a school district’s ERMHS assessment inappropriate.
Sacramento City School District (2015) OAH Case No. 2014120055.
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Must Consider Outside Information
18. However, the December 5, 2017 psycho-educational assessment was inappropriate
because Dr. Lopez did not have a complete picture of Student’s mental health and was not
knowledgeable of Student’s individual needs. She did not know that Student had been
diagnosed with depression, had been on medication prescribed by a psychiatrist, had been
recommended by Student’s therapist of 15 months for more intense psycho-therapy, and
did not review any of Hillside’s records which Mother had authorized released to
Baldwin Park in August 2017. Even though the evidence did not support that Student
displayed mental health symptoms at school triggering assessment before the fall of 2017,
Baldwin Park was aware that Student received therapy both when Ms. Guerra pulled
Student out of her elementary school class to receive therapy, and when Mother informed
the September 23, 2016 IEP team that Student was receiving therapy from Hillside.
Therefore, when Mother finally authorized the records released from Hillside on August
31, 2017, Baldwin Park should have immediately obtained and considered them when
conducting its fall 2017 psycho-educational assessment. It was inappropriate for Baldwin
Park to conclude in its 2017 psycho-educational assessment that Student’s mental health
challenges were home struggles that did not impact her curriculum access, absent
comprehensive and standardized testing in the mental health area during the triennial
evaluation, with only informal observation from Baldwin Park’s teachers, and without
reviewing the Hillside records. See Timothy O., supra, 822 F.3d at 1119. (Pg. 22).
• Baldwin Park USD (OAH 10-12-18) 2017121021.
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Must Consider Outside Information
45. Baldwin Park’s inappropriate 2017 psycho-educational assessment
resulted in a procedural violation…In not considering the Hillside
records Mother released to Baldwin Park at the August 31, 2017 IEP
team meeting, Baldwin Park prevented the December IEP team from
considering the “snapshot” of available mental health information which
was directly related to determining if Student required counseling as a
special education related service; and if so, what specific counseling
intervention and supports she required to receipt a FAPE. (Pg. 30).

• Baldwin Park USD (OAH 10-12-18) 2017121021.
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Use Multiple Sources for Rating Scales
19. Dr. Lopez only administered the Achenbach to Mother, Student, and one teacher... Dr.
Lopez inappropriately disregarded Mother’s report of clinically significant mental health
and emotional issues in the Achenbach because similar behaviors were not reported at
school. However, none of the teachers who reported to Dr. Lopez that Student did not
appear sad or depressed were mental health professionals qualified to conclude that
Student was not depressed. Dr. Lopez did not interview any teachers or administer the
Achenbach to more than one teacher. Inexplicably, she elected to obtain information from
Student’s other teachers through informal, non-standardized questionnaires. Further, Dr.
Lopez did not include in her report any specific information elicited from the teachers
beyond their conclusions that Student did not have any mental health or emotional issues.
While the teachers shared that Student did not appear sad or depressed, and did not
exhibit any behavioral or mental health issues in their classes, they were general opinions
that Student functioned without being disruptive within their classrooms. These general
statements and conclusions did not credibly obviate an in-depth mental health evaluation
(including using more than one standardized test, issued to one teacher, to assess
Student’s mental health status) as part of Dr. Lopez’s psycho-education evaluation in light
of Mother’s report that Student was depressed, had social issues, and received therapy
from Hillside. Mother’s scores on the Achenbach should have caused Dr. Lopez to:
interview Mother and all of her teachers, to administer another standardized test and/or
the Achenbach to all the teachers. (Pgs. 22-23).
• Baldwin Park USD (OAH 10-12-18) 2017121021.
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Sloppy Errors = No Credibility
6. The triennial contained a number of sloppy errors that negatively impacted the credibility of
its findings. First, it included outmoded language of “mental retardation” rather than
“intellectual disability,” a change enacted into law in 2010… Second, when defining “mental
retardation,” it cited to California Code of Regulations, title 5, section 3030, subdivision (h),
which was revised operative July 1, 2014, and was no longer current when the report was
written in May 2016. The assessment should have cited the then-current, and still current
section 3030, subdivision (b)(6). Third, the triennial report stated two inconsistent paragraphs
concerning whether Student’s achievement was or was not commensurate with her cognitive
ability, a comparison which was relevant for purposes of determining Student’s eligibility
under specific learning disability. In one paragraph, the report stated that no severe
discrepancies were found … The next paragraph stated that a severe discrepancy was found.
Fourth, although both inconsistent paragraphs referred to certain “scores,” no such scores were
assessed or stated in the report, and it is unclear to what, if any, such “scores” the report
referred. Fifth, the report contained numerous references to Student as “his/her,” and concluded
that Student’s “academic skills are commensurate with his/her (sic) overall cognitive ability at
this time.” Sixth, the two inconsistent paragraphs were carried over into the analysis of
whether Student met eligibility criteria for specific learning disability, with one paragraph
stating she did meet the criteria, the second paragraph stating she did not, and the final
conclusion concluding she did not. (Pg. 9).
• Irvine USD (OAH 11-20-18) 2018080117.
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Eligibility Category Not Matter So Much…
29. When a student is found eligible under any category, the analysis of whether he or she
was denied a FAPE shifts to an examination of whether the IEP was tailored to meet the
student’s unique needs. (Heather S. v. Wisconsin (7thCir. 1997) 125 F.3d 1045, 1055
[“whether Heather was described as cognitively disabled, other health impaired, or
learning disabled is all beside the point. The IDEA does not concern itself with labels, but
with whether a student is receiving a [FAPE]. A disabled child’s [IEP] must be tailored to
the unique needs of that particular child. . . . The IDEA charges the school with
developing an appropriate education, not with coming up with a proper label with which
to describe [a student’s] disabilities”]; see also 20 U.S.C. § 1412(a)(3)(B) [“Nothing in
this chapter requires that children be classified by their disability so long as each child
who has a disability listed in section 1401 of this title and who, by reason of that
disability, needs special education and related services is regarded as a child with a
disability under this subchapter.”]; Ed. Code, § 56301, subd. (a).) (Pg. 36).
• Irvine USD (OAH 11-20-18) 2018080117.
• And see: Capistrano USD (OAH 7-15-19) 2019020637 2019011184, pg. 88.
• California special education law does not require that a child be classified by his or her
disability, as long as each child who has a listed disability and needs special education and
related services as a result of the disability receives the special education and related services
he or she needs to access her education. (Ed. Code, § 56301, subd. (a).)
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Eligibility Category Not Matter So Much…
30. The United States Department of Education has advised that “a child’s entitlement is
not to a specific disability classification or label, but to a free appropriate public
education.” (Letter to Fazio (OSEP 1994) 21 IDELR 572, 21 LRP 2759.) A properly
crafted IEP addresses a student’s individual needs regardless of his eligibility category.
(See Fort Osage R-1 School District v. Sims (8th Cir. 2011) 641 F.3d 996, 1004 [category
“substantively immaterial”]; Hailey M. v. Matayoshi (D. Hawaii, Sept. 7, 2011, No. 1000733) 2011 WL 3957206, p. 3). “The very purpose of categorizing disabled students is
to try to meet their educational needs; it is not an end to itself.” (Pohorecki v. Anthony
Wayne Local School District (N.D. Ohio 2009) 637 F.Supp.2d 547, 557.) (Pg. 36).
• Irvine USD (OAH 11-20-18) 2018080117.
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“Informal” vs. “Formal” Assessments
20. Although portions of Baldwin Park’s psycho-educational
assessment were appropriate, they were insufficient to support that
the entire assessment met the legal requirements under the IDEA.
Dr. Lopez’s decision to only “formally” assess Student for a
specific learning disorder because that was the only category
Mother asked Baldwin Park to assess rendered the psychoeducational assessment incomplete under the IDEA. The IDEA
required school districts to assess in all areas of a student’s
suspected disability. Although, Dr. Lopez distinguished between
formal and informal assessments, the IDEA makes no such
distinctions; the legal requirement was that Baldwin Park conduct
its assessments completely and appropriately. (Pg. 23).
• Baldwin Park USD (OAH 10-12-18) 2017121021.
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Follow Test Instructions
17. Mr. Crowe administered the Comprehensive Test, consisting of seven
subtests in areas of phonological awareness, phonological memory and
rapid naming. Mr. Crowe had no specific training administering tests of
this type, but was familiar with the manual and had experience
administering this assessment. The manual required three of the subtests
to be administered using a compact disc provided by the publisher,
specifically the blending words subtest which was part of the
phonological awareness composite score, and the nonword repetition and
memory for digits subtests, which were both part of phonological
memory composite. Mr. Crowe deviated from the publisher’s instructions
on those three subtests. Instead of having Student listen to the publisher’s
compact disc, Mr. Crowe produced the sounds himself in Student’s
presence. Mr. Crowe had no valid basis for deviating from the
publisher’s instructions. (Pg. 30).
• La Canada USD (OAH 10-29-18) 2018051171.
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Follow Test Instructions
19. Mr. Crowe failed to administer the assessment in a form most likely to yield accurate
information on what Student knew and could do. Mr. Crowe’s testimony that his failure
to follow the publisher’s instructions was a “minor deviation” was not credible, selfserving, and adversely affected his testimony about the validity and reliability of his
assessment. When asked whether the deviation affected Student’s scores, Mr. Crowe was
equivocal in his response. He testified, “I don’t think so.” (Pg. 20).
20. Mr. Crowe’s overall credibility was also negatively affected by his attempt to
downplay the scope of his deviation. He initially testified that he deviated only on “a
couple” of subtests, but then admitted there were actually three tainted subtests. When
asked if the publisher permitted his deviation in administration of the test, he was
demonstrably evasive, claiming that the instructions did not specifically state that the
assessment results would be invalid if he did not use the compact disc, while
acknowledging that the instructions directed him to use the publisher’s compact disc. (Pg.
La Canada USD (OAH 10-29-18) 2018051171.
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Medical v. Psychoeducational
• Educational assessments are not intended to diagnose or medically treat a child’s physical
disability. The convergence of a medical diagnosis with an educational assessment occurs
in identifying what symptoms of the medical condition, if any, require special education
and related services to support or provide the child with access to education. As explained
to Mother on numerous occasions, the existence of a disability does not automatically
make a child eligible for special education and related services. The disability must affect
the child’s ability to access her education or prevent the child from receiving more than
de minimus benefit from her education.
• Further, Capistrano’s obligation to assess Student in all areas was not never-ending,
excluding Capistrano’s obligation to conduct triennial assessments or a change in
Student’s condition. The statutory areas including health and development, vision,
hearing, motor abilities, language function, general intelligence, academic performance,
communicative status, self-help, orientation and mobility skills, career and vocational
abilities and interests, and social and emotional status were guidelines and utilized, if
appropriate, based upon suspected disability. Capistrano was not obligated to assess in
each and every area, absent a suspicion a deficit actually existed. In her quest for a
specific traumatic brain injury assessment, Mother presented no evidence to establish that
a specific traumatic brain injury assessment even existed.
•

Capistrano USD (OAH 7-15-19) 2019020637 2019011184, pg. 88.
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Functional Behavioral Assessment
The IDEA does not specifically define “FBA”…
• In the case of a child whose behavior impedes his or her
learning or that of others, the IEP team must consider, when
appropriate, the use of “positive behavioral interventions and
supports, and other strategies to address that behavior.” 20
USC section 1414(d)(3)(B)(i); 34 CFR section
300.324(a)(2)(i).
• The purpose of a FBA is to isolate a target behavior (a
behavior that interferes with the student’s learning) and to
develop a hypothesis regarding the function of the target
behavior for the purpose of developing a BIP to address the
target behavior through strategies and interventions to result
in a positive replacement behavior.
• Anaheim City Sch. Dist. (OAH 6-14-10) 2010010357.
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Functional Behavioral Assessment
Requirements of a FBA:
• If an FBA is used to evaluate an individual child to assist in
determining the nature and extent of special education and
related services that the child needs, the FBA is considered
an evaluation under federal law.
• Letter to Christiansen, 48 IDELR 161 (OSEP 2007).

• Consequently, an FBA must meet the IDEA’s legal
requirements for an assessment, such as the requirement that
assessment tools and strategies provide relevant information
that directly assists in determining the educational needs of
the child. 34 CFR section 300.304(c)(7).
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Functional Behavioral Assessment
Requirements of a FBA:
• San Jose USD (OAH 2-25-21) No. 2020090906/2020060078.
• Detailed FBA IEE decision.
• Declined to follow D.S. v. Trumbull (2nd Cir. 2020) 975 F.3d 152 (which
found a FBA was not an “Evaluation” under the IDEA for the purposes of
an IEE request).
• Also, the ALJ determined “San Jose did not conduct its FBA of Student
appropriately, because it unreasonably failed to obtain Parent's input in
conducting the FBA.” (pg. 22).
• Also see: Fullerton Sch. Dist. (OAH 5-25-18) 2017090443/2017060283.
• And Elk Grove USD (OAH 9-7-18) 2018060213.
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Functional Behavioral Assessment
Mental Health Issue v. Behavioral Issue
• All witnesses agreed on one thing: Student was a great kid who did
not have any behavioral problems. He had no disciplinary referrals.
He was cooperative and respectful, and particularly disheartened by
disrespectful and disruptive behaviors of other students. Student
required psychological and mental health supports such as
counseling and strategies to cope with the challenging behaviors of
his classmates rather than a behavior assessment or intervention plan
to understand and change his own behaviors. His declining grades,
lack of effort, somatic complaints, and reluctance to attend school
were indicative of emotional, social, and mental health needs, not of
a behavioral problem warranting a behavioral intervention plan.
Golden Plains USD (OAH 7-8-19) 2019040042, pg. 41.
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When is an FBA Required?
• Student changed topics quickly, walked away, mumbled, picked his nails,
licked his hands, touched the wall, and plugged his nose.
• The district assessed student’s behaviors based on observations and
interviews and four standardized assessment tools: the BRIEF, the BASC-II,
the BASC-Self Report, and the GARS-3.
• There was no evidence that the behaviors impeded student’s learning or that
of others “even minimally.”
• The ALJ found that it was appropriate for the district to conclude that his
behaviors were not severe enough to warrant an FBA.
• “A district is not required to use a functional behavior assessment to
evaluate every behavioral issue. The district may, for example, conclude that
behavior that ‘does not seriously interfere with instruction’ is not severe
enough to warrant a functional behavior analysis.”
San Marino USD (OAH Oct. 2017) OAH No. 2017040077.
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When is an FBA Required?
• Student demonstrated that his behaviors impeded his learning and that of others. His off-task
behaviors of excessive talking, walking around the classroom, blurting out answers, and
fidgeting with a pencil, resulted from his ADHD and were heightened when he did not take his
medication.
• Student’s teachers implemented classroom accommodations to address the behaviors, and his
annual IEP added goals to address homework completion, organization, following directions,
remaining on-task, and completion of in-class assignments.
• The ALJ found that the evidence showed that the district had already identified the student’s
target behaviors, developed accommodations to address those behaviors, and developed goals
to track progress on those behaviors.
• Interestingly, the student’s expert witness did not recommend an FBA and instead found that
observing his classroom performance revealed more information than a formal assessment in the
area of behavior.
• The ALJ noted that the student did not present evidence that an FBA would have either: (1)
Identified additional target behaviors; or (2) Suggested different goals to address the already
identified behaviors.
• The student also did not require a formal BIP, as the district used positive behavioral
interventions, supports and other strategies to address Student’s behaviors impeding learning,
during all relevant time periods.
Capistrano Unified School District, et al. (OAH July 2017) No. 2017020910.
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When is an FBA Required?
• IEP team developed behavior intervention strategies, which
initially curtailed the student’s behavior concerns.
• However, once the student’s behaviors “markedly escalated and
the strategies in use were no longer effective,” the district
should have offered a behavior assessment. Student presented
with noncompliant behaviors, elopement, causing property
damage, and being assaultive towards peers and staff.
• Instead, the district offered a change of placement. The ALJ found
that this demonstrated the seriousness of the student’s
deteriorating behaviors.
Tehachapi Unified School District (OAH Dec. 2015) No. 2015050839.
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When is an FBA Required?
• Daily behavior logs showed an increase in inappropriate and aggressive
behaviors, which showed that the interventions being provided to the
student were ineffective. Without an FBA, the district did not have enough
information to curb the student’s problem behaviors.
• The district’s program specialist testified that the behaviors had reduced;
however, the daily behavior logs contradicted that opinion.
• The student was frequently removed from the classroom due to disruptive
behaviors. Student seldom followed instructions, frequently did not respond
to prompting, often sat or lay on the floor, and refused to cooperate with
anyone for extended periods of time. It was also common for Student to
pinch and hit his teacher and other students.
• The failure to conduct an FBA resulted in the development of inadequate
behavior goals, which did not teach positive replacement behaviors or
guidance to the teacher tasked with remediating the behaviors.
Los Alamitos Unified School District (OAH Aug. 2015) No. 2015050300.
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Format for an FBA/BIP
• In considering an argument that an assessment and behavior plan were insufficient because
they did not meet the standards set by Positive Environments, Network of Trainers (“PENT”),
an OAH ALJ stated:
• Although PENT criteria may be a “gold standard,” there is no requirement under federal or state
special education law that dictates what either a functional behavior analysis or a behavior
support plan must contain or what format it should follow. Therefore, the failure to follow PENT
criteria did not in itself invalidate Ms. Ertel’s assessment or resulting behavior support plan.

• However, the ALJ agreed with the criticisms of the content and scope of the assessment, plan,
goals, and services.
• Assessment only included two short observations, and did not indicate in which settings the
student was observed. Identification of where the behaviors occurred was important because the
primary reason for the assessment was the fact student had to be removed from his normal
educational setting, and it was essential that it be determined if his behaviors were occurring in all
educational settings.
• Assessment did not consider the several months of behavior data that had been taken by the
student’s aides. There were almost 100 pages of data that described situations where Student was
yelling, acted aggressively with peers, and threw things. This failure led to an inability to identify
antecedents.
• Assessment was flawed because it did not identify antecedents, and neither the assessment nor the
behavior plan identified any concrete replacement behaviors.
• Mill Valley Elementary School District (OAH July 2015) No. 2014110046.

• http://www.pent.ca.gov/frm/forms.html
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Functional Behavioral Assessment
What about a BIP?
• “However, neither Congress, the U.S. Department of
Education, nor any statute or regulation has created
substantive requirements for a behavior plan as
contemplated by the IDEA. (Alex R. v. Forrestville Valley
Community Unit Sch. Dist. #221 (7th Cir. 2004) 375 F.3d
603, 615.) The IEP team must consider the use of positive
behavioral interventions and supports, and other strategies,
but the implementing regulations of the IDEA do not
require the team to use any particular method strategy or
technique. (71 Fed. Reg. 46,683 (Aug. 14, 2006).)
Mill Valley Elem. Sch. Dist. (OAH 7-31-15) 2014110046, pgs. 53-54.

Also see: Antioch Sch. Dist. (OAH 5-9-18) 2017080513.
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Functional Behavioral Assessment
What about a BIP?
20. However, the resulting behavior intervention plan was fatally flawed in that it
did not correctly identify functionally equivalent replacement behaviors, specific
target behaviors during stages of escalation through de-escalation, or strategies to
reduce the problem behaviors. Dr. Santos [Parent’s Witness] described the
behavior intervention plan as incomplete and determined it could not be
implemented as written.
21. Staff did not consistently address Student’s problem behaviors during the
earliest stages of escalation. Student moved from having his head on the table, to
falling under the table, and laying there for some time. This reinforced problem
behaviors, since Student obtained what he sought-avoidance and escape. The
stated purpose of the behavior assessment and plan was to identify such strategies
to develop consistency between Student’s providers so that problem behaviors
would decrease.
22. Temple City’s IEP offer did not offer Student appropriate behavior intervention
services, because the behavior plan was incomplete and could not be implemented
as written. Accordingly, Temple City denied Student a FAPE. Temple City USD
(OAH 4-7-19) 2018060785/2018070829, pg. 19.
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Functional Behavioral Assessment

What about a BIP?

• Orcutt created a plan allowing Parent to park directly in front of the school gate. Orcutt provided two
aides to help Student transition through the gate. Orcutt should have assisted Parent at her car when she
parked in designated parking spot next to the gate.
• However, staff was not required to physically pull Student from the vehicle as Parent requested because
it was required to use positive behavior supports. When a disabled child’s behavior impedes the ability
to learn, the IEP team shall consider the use of positive behavioral interventions, supports, and
strategies to address the behavior. (20 U.S.C. §§ 1414(d)(3)(B)(i); Ed. Code, § 56341.1, subd. (b)(1).) A
disabled child’s education is more effective when positive behavioral interventions and supports are
provided to address the child’s learning and behavioral needs. (20 U.S.C. § 1400(c)(5)(F); Ed. Code, §
56520, subd. (a)(3).) Extricating Student from Parent’s vehicle, at her request, is not a positive behavior
support, and Orcutt was not required to physically remove Student from Parent’s vehicle as a behavioral
emergency intervention because he was not a danger to himself or others.
• Orcutt denied Student a FAPE for failing to offer behavior support to assist Student’s transition from
Parent’s car to the school gate on the days when Parent parked in the reserved spot by the gate, on
school property. However, Orcutt was not required to physically remove Student from the car because
that is not a positive behavior support. Orcutt was also not required to follow Parent to her parking lot
of choice across the street when Orcutt provided her a designated spot next to the gate on school
property. The IDEA requires transportation of a disabled child only to address his educational needs,
not to accommodate a parent’s convenience or preference. (Fick v. Sioux Falls School Dist. 49-5 (8th
Cir. 2003) 337 F.3d 968, 970.)
Orcutt USD (OAH 12-4-20) 2019120978/2019101249, pgs. 89-90.
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Report which SLD Method Used
101. In the psychological report, Ms. Nachtman included a partial description of
the elements of a specific learning disability based on the severe discrepancy
method. However, the report failed to define what constitutes a severe
discrepancy between cognitive ability and academic achievement, or to provide
the mathematical formula of how to calculate such a discrepancy. This
calculation was important given Student’s discrepant cognitive results on the
Wechsler Nonverbal Scale of Ability. While Ms. Nachtman reasonably
concluded that Student had processing deficits, she failed to analyze the testing
data and compare Student’s academic scores with her cognitive ability. Ms.
Nachtman did not identify whether or not Student had a severe discrepancy
between ability and achievement in any academic area, or how Student’s
processing disorder and academic deficits impacted her ability to access her
education. In her report, she concluded that Student no longer qualified for
special education as a student with an intellectual disability, but she failed to
determine whether Student may meet the criteria for having a specific learning
disability, pursuant to any of the established methods for making this
determining whether by a severe discrepancy, response to intervention, or pattern
of strengths and weaknesses analysis. (Pg. 57).
Oakland USD (OAH 11-30-18) 2018060529-2017120075.

© 2022 | www.sclscal.org

49

www.sclscal.org  98

Dyslexia
Diagnostic and Statistical Manual of Mental Disorders – Fifth Edition (“DSM-5”)
Specific Learning Disorder (F81.0)
Note: Dyslexia is an alternative term used to refer to a pattern of learning difficulties
characterized by problems with accurate or fluent word recognition, poor decoding, and
poor spelling abilities. If dyslexia is used to specify this particular pattern of difficulties, it
is important also to specify any additional difficulties that are present, such as difficulties
with reading comprehension and math reasoning. (Pg. 67).
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SLD Assessment - Eligibility
Education Code section 56337.
(a) A specific learning disability, as defined in Section 1401(30) of Title 20 of the United States
Code, means a disorder in one or more of the basic psychological processes involved in
understanding or in using language, spoken or written, which may manifest itself in the imperfect
ability to listen, think, speak, read, write, spell, or perform mathematical calculations. The term
“specific learning disability” includes conditions such as perceptual disabilities, brain injury,
minimal brain dysfunction, dyslexia, and developmental aphasia. That term does not include a
learning problem that is primarily the result of visual, hearing, or motor disabilities, of intellectual
disabilities, of emotional disturbance, or of environmental, cultural, or economic disadvantage.
(b) Notwithstanding any other law and pursuant to Section 1414(b)(6) of Title 20 of the United
States Code, in determining whether a pupil has a specific learning disability as defined in
subdivision (a), a local educational agency is not required to take into consideration whether
a pupil has a severe discrepancy between achievement and intellectual ability in oral
expression, listening comprehension, written expression, basic reading skill, reading
comprehension, mathematical calculation, or mathematical reasoning.
(c) In determining whether a pupil has a specific learning disability, a local educational agency
may use a process that determines if the pupil responds to scientific, research-based
intervention as a part of the assessment procedures described in Section 1414(b)(2) and (3) of
Title 20 of the United States Code and covered in Sections 300.307 to 300.311, inclusive, of Title
34 of the Code of Federal Regulations. (See also 34 CFR 300.309)
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SLD Assessment - Eligibility
5 CCR 3030(b)(10)
Specific learning disability means a disorder in one or more of the basic psychological processes
involved in understanding or in using language, spoken or written, that may have manifested itself
in the imperfect ability to listen, think, speak, read, write, spell, or do mathematical calculations,
including conditions such as perceptual disabilities, brain injury, minimal brain dysfunction,
dyslexia, and developmental aphasia. The basic psychological processes include attention, visual
processing, auditory processing, sensory-motor skills, cognitive abilities including association,
conceptualization and expression.
•
•

•

Effective January 1, 2016, AB 1369 adds “phonological processing” as a basic psychological
process.
In addition, AB 1369 requires that CDE: “…develop program guidelines for dyslexia to be
used to assist regular education teachers, special education teachers, and parents to identify
and assess pupils with dyslexia, and to plan, provide, evaluate, and improve educational
services to pupils with dyslexia. For purposes of this section, “educational services” means an
evidence-based, multisensory, direct, explicit, structured, and sequential approach to
instructing pupils who have dyslexia.” The program guidelines must be developed for use no
later than the start of the 2017-2018 school year.
However, to be clear, the program guidelines are not mandatory for LEAs to follow.
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Dyslexia
CDE California Dyslexia Guidelines 2017 (Updated Dec. 2018)
https://www.cde.ca.gov/sp/se/ac/documents/cadyslexiaguidelines.pdf
•
•
•
•

136 Pages
Helpful information, glossary, FAQ, and more
No specific curriculum “brand” promoted
References the “Framework for Informed Reading and Language
Instruction: Matrix of Multisensory Structured Language Programs” from
the International Dyslexia Association.
• Evaluates various reading programs
• But not updated since January 2016
•
•

https://socal.dyslexiaida.org/wp-content/uploads/sites/21/2021/01/Matrix-Multisensory.pdf
https://dyslexiaida.org/update-on-idas-matrix/
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Dyslexia
• Berkeley Unified will settle suit claiming it failed students
with reading disorders
• Berkeley Unified has agreed to settle a 2017 lawsuit alleging it
failed to provide an appropriate education for students with
dyslexia.

• Berkeleyside, Ally Markovich, July 30, 2021

www.sclscal.org  103

Dyslexia
• SB 237 Special Education: Dyslexia Risk Screening
• Existing law requires the Superintendent of Public Instruction to develop program
guidelines for dyslexia to be used to assist regular education teachers, special education
teachers, and parents to identify and assess pupils with dyslexia, as provided. Existing
law requires a pupil who is assessed as being dyslexic and meets specified eligibility
criteria to be entitled to special education and related services.
• This bill would require, on or before June 30, 2022, the State Board of Education to
establish an approved list of evidence-based culturally, linguistically, and
developmentally appropriate screening instruments to be used by a local educational
agency, as defined, to screen pupils for risk of dyslexia, as provided. The bill would
require, beginning in the 2022–23 school year, and annually thereafter, a local
educational agency serving pupils in any of the grades kindergarten to grade 2, inclusive,
to screen each pupil in those grades for risk of dyslexia by using the screening
instrument or instruments identified above, as provided. The bill would also require,
during the 2022–23 school year, a local educational agency serving pupils in grade 3 to
screen each pupil. The bill would require results from the screening, among other things,
to be made available to a pupil’s parent or guardian in a timely manner, but no more than
45 calendar days from administering the screening. The bill would require a local
educational agency to provide a pupil identified as being at risk for dyslexia with
appropriate instruction, progress monitoring, and early intervention in the regular general
education program. By expanding the duties of a local educational agency, the bill would
impose a state-mandated local program.
• Bill did not become law…
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Dyslexia
• SB 237 Special Education: Dyslexia Risk Screening
• Existing law requires the Superintendent of Public Instruction to develop program
guidelines for dyslexia to be used to assist regular education teachers, special education
teachers, and parents to identify and assess pupils with dyslexia, as provided. Existing
law requires a pupil who is assessed as being dyslexic and meets specified eligibility
criteria to be entitled to special education and related services.
• This bill would require, on or before June 30, 2022, the State Board of Education to
establish an approved list of evidence-based culturally, linguistically, and
developmentally appropriate screening instruments to be used by a local educational
agency, as defined, to screen pupils for risk of dyslexia, as provided. The bill would
require, beginning in the 2022–23 school year, and annually thereafter, a local
educational agency serving pupils in any of the grades kindergarten to grade 2, inclusive,
to screen each pupil in those grades for risk of dyslexia by using the screening
instrument or instruments identified above, as provided. The bill would also require,
during the 2022–23 school year, a local educational agency serving pupils in grade 3 to
screen each pupil. The bill would require results from the screening, among other things,
to be made available to a pupil’s parent or guardian in a timely manner, but no more than
45 calendar days from administering the screening. The bill would require a local
educational agency to provide a pupil identified as being at risk for dyslexia with
appropriate instruction, progress monitoring, and early intervention in the regular general
education program. By expanding the duties of a local educational agency, the bill would
impose a state-mandated local program.
• Bill did not become law…
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Dyslexia
• Rogich v Clark County School District (D.Nev. 2021) 2021 WL 4781515, pg. 7.
Second, and relatedly, the Court finds that the District substantively violated the IDEA. For
the reasons already stated regarding the District’s procedural violation, and as the record
and the evaluations make clear, O.R. required a specific methodology in order to receive a
FAPE. This is not to say that she necessarily required the Orton-Gillingham methodology,
but she did require an equivalent methodology that was a) research-based, b) systemic, c)
cumulative, and d) rigorously implemented. The Court finds that the District did not even
have any program equivalent to Orton-Gillingham in terms of offering a multimodal
teaching methodology. Thus, Defendant’s alleged representation about a “multisensory”
program in the IEP was illusory as the District had no such program or methodology. The
District did not even have the requisite knowledge, in terms of MDT, to properly identify
or create a program. The record supports the IHO’s determination that no District personnel
had requisite knowledge of Orton-Gillingham to determine whether their recommended
IEP incorporated its specific tenets. Moreover, using only some of the specific methods in
Orton-Gillingham and mixing them with other methods is precisely the type of mixing of
methodologies that the Pettigru evaluation indicated would confuse and impede O.R. in her
educational development.
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SLD Assessment - Eligibility
Dear Colleague Letter (OSERS 10-23-15):
• “The purpose of this letter is to clarify that there is nothing in the IDEA that
would prohibit the use of the terms dyslexia, dyscalculia, and dysgraphia in
IDEA evaluation, eligibility determinations, or IEP documents.”
• “Stakeholders requested that OSERS provide SEAs and LEAs with a
comprehensive guide to commonly used accommodations2 in the
classroom for students with specific learning disabilities, including
dyslexia, dyscalculia, and dysgraphia.”
• “The IDEA does not dictate the services or accommodations to be provided
to individual children based solely on the disability category in which the
child has been classified, or the specific condition underlying the child’s
disability classification.”
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Avila v. Spokane Sch. Dist. 81(9th Cir. 2017) 2017 WL 1177600. (Not
published)
• “The Avilas argue that the District violated the IDEA by failing to assess
their child, G.A., for dyslexia and dysgraphia in a 2010 reevaluation of
G.A.'s special education needs.”
• “Here, we conclude the District assessed G.A. ‘in all areas related to [his]
suspected disability when it tested him for reading and writing
inefficiencies.”
• “Unlike in our recent decision in Timothy O. v. Paso Robles Unified School
District, where the school district failed to assess the child not just for
autism specifically, but also for ‘autistic-like behavior,’ here, the District
broadly assessed G.A. for reading fluency and fine motor skills aimed at
detecting writing inefficiencies.”
• “The District did assess G.A. ‘in all areas related to [his] suspected
disability’ and did not violate the IDEA in its 2010 reevaluation.” www.sclscal.org  108
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SLD Assessment - Eligibility
L.C. v. Issaquah Sch. Dist. (W.D.WA. 2019) 2019 WL 2023567, at pg. 17. [Upheld]

Finally, L.C. asserts that the District’s initial evaluation of A.S. was deficient
because the District did not specifically assess A.S. for dyslexia. (L.C. MSJ at 2829, 35-37.) The ALJ properly rejected that argument. Under the IDEA, a student
is eligible for special education and related services if that student is found to
have a disability falling within one of several specific disability categories. See 34
C.F.R. § 300.8(a)(1); WAC 392-172A-01035(1)(a). “Dyslexia” is not a qualifying
disability category. See id. Rather, dyslexia is but one example of various
disabilities falling within the eligibility category of Specific Learning Disability.
34 C.F.R. § 300.8(c)(10)(i); WAC 392-172A-01035(1)(k)(i). As the ALJ
recognized, the District appropriately tested A.S. “to determine if she had a
specific learning disability in reading, writing, and/or math, be it dyslexia or some
other type of [Specific Learning Disability].” (ALJ CL ¶ 12.) Relatedly, the IDEA
does not give a parent the right to dictate specific areas in which a school district
must assess a student as part of a special education evaluation. See Avila v.
Spokane Sch. Dist. 81, 686 F. App'x 384, 385 (9th Cir. 2017) (holding that the
school district properly assessed a student for a Specific Learning Disability and
rejecting the parents' contention that the district was obligated to administer
subtests designed to assess dyslexia and dysgraphia).
www.sclscal.org  109
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L.C. v. Issaquah Sch. Dist. (9th Cir 2020) 2022 WL 109011, pg. 6.

Crofts's insistence that the District should have evaluated A.S. for
dyslexia rather than recognizing her difficulties with reading, writing,
and spelling under the broader “specific learning disability” category is
based on a distinction without a difference.
…
None of these scenarios is analogous to the District’s evaluation here
because the District did evaluate A.S. for suspected impairments in
reading and writing and considered the outside evaluator's findings
implicating dyslexia. The District's evaluation is not deficient merely
because it did not use the term “dyslexia” in the manner Crofts would
have preferred. We therefore conclude that the District did not
procedurally violate the IDEA when it found A.S. eligible for languagerelated services under the “specific learning disabilities” category
rather than using the term “dyslexia.”
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SLD Assessment - Methodology
L.C. v. Issaquah Sch. Dist. (9th Cir 2020) 2022 WL 109011, pg. 7.
Crofts also contends that the District's IEP denied A.S. a FAPE because she would
have progressed more had she been taught using the Orton-Gillingham Approach.
But a district is not required to use the methodology a parent prefers when
providing special-education services for a child. School districts are “entitled to
deference in deciding what programming is appropriate as a matter of educational
policy.” J.L. v. Mercer Island Sch. Dist., 592 F.3d 938, 945 n.5 (9th Cir. 2010); see
also Board of Educ. of Hendrick Hudson Central Sch. Dist. v. Rowley, 458 U.S.
176, 208, 102 S.Ct. 3034, 73 L.Ed.2d 690 (1982) (“[O]nce a court determines that
the requirements of the [IDEA] have been met, questions of methodology are for
resolution by the States.”); R.P. ex rel. C.P. v. Prescott Unified Sch. Dist., 631 F.3d
1117, 1122 (9th Cir. 2011) (“The IDEA accords educators discretion to select from
various methods for meeting the individualized needs of a student, provided those
practices are reasonably calculated to provide him with educational benefit.”).
Districts need not specify an instructional method unless that method is necessary
to enable a student to receive a FAPE. Mercer Island, 592 F.3d at 952. Rather, to
meet its substantive obligations, a district must merely provide an IEP that is
“reasonably calculated to enable a child to make progress appropriate in light of
the child's circumstances.” Endrew F., 137 S. Ct. at 1001.
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L.C. v. Issaquah Sch. Dist. (9th Cir 2020) 2022 WL 109011, pg. 7.
Crofts has not demonstrated that the Orton-Gillingham Approach, in
particular, was necessary for A.S. to receive appropriate, individualized
instruction. The record shows that A.S.'s IEPs were reasonably calculated
to enable her to make progress in light of her disability without that
methodology. They set goals that measured her ability to “apply phonetic
princip[les] to read,” improve reading fluency skills, improve “sight word
vocabulary,” improve reading-comprehension skills, “write grade
appropriate sentences,” and use correct punctuation when writing. These
goals were based on numerous reading and writing assessments
conducted by the District and the parents’ outside evaluator, and they
were reasonably calculated to target the specific areas in which A.S.
struggled. In addition to providing A.S. other accommodations, her
teachers used reading programs designed to improve her reading
comprehension and fluency, including multi-sensory, kinesthetic reading
programs adapted from the principles of the Orton-Gillingham Approach
and similar to the instructional method recommended by Crofts's expert.
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SLD Assessment - Methodology
L.C. v. Issaquah Sch. Dist. (9th Cir 2020) 2022 WL 109011, pg. 7.
The record also reflects that A.S. made appropriate educational progress
without the Orton-Gillingham Approach. Under her 2015 IEP, A.S. began
progressing quickly in her special-education instruction and in the generaleducation classroom. She progressed multiple levels in the school's readingassessment program. While she did not meet all of her IEP goals, she made
meaningful progress toward them. That she did not meet all grade level
expectations is not determinative. The IDEA does not require that students
with special-education services perform on par with students receiving
general-education instruction.
…
Instead, it requires that an IEP be tailored to a student's circumstances and
reasonably calculated to help that student progress in light of those
circumstances. The District met that standard here.
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5 CCR 3030(b)(10)(B)
In determining whether a pupil has a specific learning disability, the public agency may consider
whether a pupil has a severe discrepancy between intellectual ability and achievement in oral
expression, listening comprehension, written expression, basic reading skill, reading
comprehension, mathematical calculation, or mathematical reasoning. The decision as to whether
or not a severe discrepancy exists shall take into account all relevant material which is available
on the pupil. No single score or product of scores, test or procedure shall be used as the sole
criterion for the decisions of the IEP team as to the pupil's eligibility for special education. In
determining the existence of a severe discrepancy, the IEP team shall use the following
procedures:
1. When standardized tests are considered to be valid for a specific pupil, a severe discrepancy is
demonstrated by: first, converting into common standard scores, using a mean of 100 and
standard deviation of 15, the achievement test score and the intellectual ability test score to
be compared; second, computing the difference between these common standard scores; and
third, comparing this computed difference to the standard criterion which is the product of 1.5
multiplied by the standard deviation of the distribution of computed differences of students
taking these achievement and ability tests. A computed difference which equals or exceeds this
standard criterion, adjusted by one standard error of measurement, the adjustment not to exceed 4
common standard score points, indicates a severe discrepancy when such discrepancy is
corroborated by other assessment data which may include other tests, scales, instruments,
observations and work samples, as appropriate.
www.sclscal.org  114

© 2022 | www.sclscal.org

57

SLD Assessment – Eligibility
• A severe discrepancy between cognitive ability and
academic achievement in California is generally
defined as 1.5 standard deviations (22 standard score
points). (5 CCR 3030(b)(10)(B)(1)).
• EM ex rel EM v Pajaro Valley Unifed Sch. Dist. (9th Cir. 2014) 758 F.3d 1162.
• Newport-Mesa Unified Sch. Dist. (OAH 6-3-14) 2013071304/2013040881.
• See Legal Conclusion 17, pg. 27.

• However, the student’s IEP team can make a “team
decision” based on the student’s performance on
other measures such as grades, classroom
performance, curriculum based measurements
(“CBM”), etc. (5 CCR 3030(b)(10)(B)(3)).
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2.(i) The pupil does not make sufficient progress to meet age or State-approved
grade-level standards in one or more of the areas identified in subdivision
(b)(10)(C)(1) of this section when using a process based on the pupil's
response to scientific, research-based intervention; or
(ii) The pupil exhibits a pattern of strengths and weaknesses in performance,
achievement, or both, relative to age, State-approved grade-level standards, or
intellectual development, that is determined by the group to be relevant to the
identification of a specific learning disability, using appropriate assessments,
consistent with 34 C.F.R. sections 300.304 and 300.305; and
(34 C.F.R. 300.309; Educ. 56337)
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Response To Intervention
• Response to Intervention (“RTI”) was added to the 2004 Individuals with
Disabilities Education Act (“IDEA”).
• Allows for the use of “other alternative research-based procedures for
determining whether a child has a specific learning disability” (“SLD”).
(34 C.F.R. 300.307(a)(3); Educ. 56337(c))
• No one knows exactly what is RTI.
 Not defined in the law or regulations.
 Multiple variations of “RTI” in the research literature.
• 5 CCR 3030(b)(10)(C) – provides alternative to “severe discrepancy”:
2.(i) The pupil does not make sufficient progress to meet age or State-approved
grade-level standards in one or more of the areas identified in subdivision
(b)(10)(C)(1) of this section when using a process based on the pupil's
response to scientific, research-based intervention;
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• RTI does not replace the need for a comprehensive evaluation, but may be one component of an
evaluation to determine whether a student has a SLD. (71 Fed. Reg. 46648 (Aug. 14, 2006);
Letter to Prifitera (OSEP Mar. 1, 2007) 48 IDELR 163).
• A LEA cannot delay parents’ request for an assessment to determine if the student has a SLD
based upon the student currently being in an RTI process. (Questions and Answers on RTI
(OSERS Jan. 1, 2007) 47 IDELR 196).
• “District did not offer any evidence that supported a finding that following a policy of waiting to
assess Student until she completed the three tiers of RTI was appropriate or permissible under
the IDEA.” Rosedale UESD (Dec. 12, 2013) OAH 2013080692, pg. 17, Legal Conclusion 23.
• RTI is “…not intended to replace the assessment process…Rather, it refers to the type of
educational methods to be used once a child has been determined to have exceptional needs.”
Capistrano USD (June 6, 2008) OAH 2007070438.
• Because California current laws regarding RTI “appear to be the same as the federal standard,
there is no need to have a separate discussion of RTI under California law.” “…RTI method of
determining SLD is not a test or procedure that must be conducted with every child who has a
processing disorder, but is instead a method for determining whether a ‘child’s
underachievement is a result of a lack of appropriate instruction’” citing 71 Fed. Reg. 46656
(Aug. 14, 2006). High Tech Middle Media Arts School (Feb. 8, 2007) OAH
2006090461/2006100331.
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Response To Intervention
Recommendations:
•

LEAs may use RTI process or “patterns of strengths
and weaknesses” or continue to use the discrepancy
model.

•

Even if a LEA chooses to use an RTI process, LEAs
should complete a comprehensive evaluation of the
student (cognitive, processing, academic) of the student
to be in the best legal position.

•

9th Circuit Court of Appeals ruled a LEA is not required
to review RTI data as part of initial evaluation, but a LEA
has duty to properly document and provide parents with
RTI data. M.M. Lafayette Sch. Dist. (9th Cir. 2014) 767 F.3d 842.
www.sclscal.org  119

Discrepancy v. PSW
• Email I received on November 9, 2021:
My district uses the PPA, but we do not say we use that in our reports. We have a statement that says:
Based on the results of this assessment it would appear that student does meet the eligibility criteria of an
individual with a Specific Learning Disability. There is support for a determination of SLD due to
Patterns of Strengths and Weaknesses (PSW) when all of the following criteria are met:
"The student exhibits a pattern of cognitive or processing strengths, indicated by abilities in the average
or above ranges. Met: student displayed the follwoing areas in the average range....
The student exhibits both significant cognitive and academic weakness(es). Met: Deficits were found in
the basic psychological processes of Cognitive Processing (association, concept formation, and
expression). According to the WJ-IV scores, Iris demonstrated multiple normative weaknesses in the
areas of Reading Comprehension, Math Calculation and Oral Expression, which are related to the deficit
in Cognitive processing.
A research-based link exists between the cognitive and academic weakness(es). Met
The student requires Special Education to access the core curriculum. "
If we were to be asked by an attorney how did we get our scores and discrepancies and we said we
plugged in the numbers to the PPA, how can we defend that?
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Patterns of Strengths and Weaknesses
There is a controversy regarding the adoption of PSW to determine eligibility
under SLD. There is scant statutory or case law on PSW. We are hopeful the
reauthorization of the IDEA addresses this issue more definitively.
• Elaborating on the Linkage Between Cognitive and Academic Weaknesses:
Using Diagnostic Efficiency Statistics to Inform PSW Assessment, Ryan
McGill et al., Sch. Psych. Forum: Research in Practice Vol. 12, Issue 4,
Pgs. 118-132, Winter 2018.
• When Theory Trumps Science - Critique of PSW - Ryan McGill & R.T.
Busse, Contemp Sch Psych April 2016.
• Rebuttal to - When Theory Trumps Science - Critique of PSW - Catherine
Christo et al., Contemp Sch Psych April 2016.
• Response to Rebuttal to - When Theory Trumps Science - Critique of PSW,
Ryan McGill & R.T., Busse Contemp Sch Psych April 2016.
• CASP Position Paper: SLD & PSW (Mar. 14, 2014).
• Patterns of Cognitive Strengths and Weaknesses-Identification Rates
Agreement and Validity for Learning Disabilities Identification, Jeremy
Miciak et al., Schl. Psych. Quarterly (Nov. 25, 2013).
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Multiple approaches have been proposed to identify SLD with a PSW
approach and are in use in Texas: (1) the concordance/discordance
method (C/DM; Hale & Fiorello, 2004); (2) the dual
discrepancy/consistency criteria (DD/C; Flanagan, Ortiz, & Alfonso,
2013), a method that emanates from the cross battery assessment
(XBA) approach to comprehensive evaluation; (3) the
discrepancy/consistency method (D/ CM; Naglieri, 1999); (4) the coreselective evaluation process (C-SEP; Schultz & Stephens, 2015, 2017);
and (5) the psychological processing analyzer (PPA) method (Dehn,
2013). Figure 6 illustrates the inclusionary criteria that must be
documented across these PSW methods.
• The Identification of Specific Learning Disabilities: A Summary of
Research and Best Practices, Jack M. Fletcher & Jeremy Miciak
(2019) University of Houston.
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Discrepancy v. PSW
However, these methods differ in several ways, including how low
achievement is established, how a profile of PSW is defined, and how
exclusionary factors are considered. For example, in C/DM, cognitive scores
are used to identify a within-person PSW without consideration of normative
expectations. In contrast, DD/C, C-SEP, and D/CM use both normative and
within-person comparisons. The methods also differ in how they apply
cognitive theory and what tests are specified. For example, DD/C and C-SEP
are closely linked to XBA and use the Cattell-Horn-Carroll theory of
intelligence. D/CM uses the planning, attention, simultaneous, and successive
factors of intelligence measured by the Cognitive Assessment System only
(Naglieri & Das, 1997). In contrast, C/DM emphasizes flexibility across
different tests and theoretical orientation. Finally, all PSW methods are used in
a broader context that permits application of exclusionary criteria and clinical
judgement. Our focus is on the reliability and validity of the inclusionary
criteria (i.e., the complex statistical algorithms used to identify the patterns
outlined in Figure 6).
• The Identification of Specific Learning Disabilities: A Summary of Research and
Best Practices, Jack M. Fletcher & Jeremy Miciak (2019) University of Houston.
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These methods share common shortcomings, including problems
with the algorithms and formulae that have the same unreliability
problems outlined for IQ-achievement discrepancy methods
because of the use of firm cut points and discrepancy scores.
None of the methods has convincing evidence of validity
(Beaujean, Benson, McGill, & Dombroski, 2018; Benson,
Beaujean, McGill, & Dombroski, 2018; Fletcher & Miciak,
2017). All have been understudied (Schneider & Kaufman,
2017). They are not interchangeable, and the same individual
might be identified as having SLD by one method and not having
SLD by a different method (Fletcher et al., 2019).
• The Identification of Specific Learning Disabilities: A Summary
of Research and Best Practices, Jack M. Fletcher & Jeremy
Miciak (2019) University of Houston.
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Patterns of Strengths and Weaknesses
Oxnard Sch. Dist.(OAH 12-18-18) 2018080844.
• While not a central issue, the LEA appeared to use
PSW for determining whether student was eligible
under SLD.
62. Ms. Murguia concluded Student did not meet
eligibility criteria for specific learning disability, under
the pattern of strengths and weaknesses model used by
Oxnard to identify a specific learning disability.
Student demonstrated a pattern of cognitive strengths
in the average or above range. He also exhibited
significant academic weaknesses. However, he did not
exhibit both cognitive and academic weaknesses.www.sclscal.org  125
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Ventura USD (OAH 7-28-20) 2019120639/2020050123, pg. 14.
LEA and IEE assessor both used PSW for determining whether
student was eligible under SLD – LEA found no, IEE found yes.
• Based on Ventura’s assessment results, Student did not demonstrate
any area of cognitive weakness or academic weakness on which to
base an analysis for a specific learning disability. While Student had
a few subtest results establishing a relative weakness, compared to
her strengths, none of those indicated a learning deficit that
impacted her ability to access her education. Student’s cumulative
reading testing demonstrated skills in the average range.
• Nor did Student’s assessment reveal any area in which she required
special education. Student’s testing performance coupled with her
consistently strong grades demonstrated that Student accesses the
general education curriculum without specialized academic
instruction. Ventura’s June 5, 2019 legally compliant
psychoeducational evaluation established that Student no longer met
the eligibility criteria for a specific learning disability.
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Patterns of Strengths and Weaknesses
Ventura USD (OAH 7-28-20) 2019120639/2020050123, pg. 17.
IEE assessor criticized for “cherry picking…”
• Significant questions were raised as to the reliability of Dr. Januszewski’s determination
that Student qualified for special education in the category of specific learning disability.
In reaching her conclusion, Dr. Januszewski’s strength and weaknesses analysis focused
on a single low academic subtest score, and a single low average cognitive subtest,
rather than the composite scores, to establish Student’s pattern of strengths and
weaknesses. In doing so, Dr. Januszewski dismissed the prevailing average test results in
both her own and Ventura’s testing. She then also compared the single low subtest score,
which was a significant outlier to the other scores Student achieved, to Students full
scale IQ, concluding that comparison, also, demonstrated a specific learning disability.
In neither case did Dr. Januszewski identify an impact on Student’s educational
performance.
• Mr. Vlahos was critical of Dr. Januszewski’s approach to determining that Student had a
specific learning disability. He questioned the focus on a single subtest score to establish
academic or cognitive weaknesses, stating that such a comparison did not comport with
the usual professional practice. According to Mr. Vlahos, it was considered more reliable
to compare composite scores than to “cherry pick” individual subtest scores; as the latter
resulted in conclusions that were not accurate representations of the testing. The
evidence established his criticisms were valid. On cross-examination, Dr. Januszewski
acknowledged that the use of composites for purposes of specific learning disability
comparisons “yields a stronger case.”
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Walnut Valley USD (OAH 4-22-16) 2015111012.
• LEA prevailed in LEA-filed defense of
psychoeducational assessment such that LEA did not
have to pay for parent requested Independent
Educational Evaluation (“IEE”).
• While not a central issue, the LEA appeared to use
PSW for determining whether student was eligible
under SLD.
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Patterns of Strengths and Weaknesses
Temecula Valley USD (OAH 12-18-18) 2018070108/2018081019.

• Temecula Valley’s triennial multidisciplinary assessment of
Student did not meet all legal requirements. The academic
portion of the assessment was not administered in accordance
with the test instructions and the analysis of the
psychoeducational portion of the assessment was flawed. (Pg.
3).
• 26. Ms. ____ used both her data and Ms. _____’s data to
determine that Student exhibited a severe discrepancy between
her cognitive ability and her academic achievement. However,
Ms. _____ determined that there were no related processing
disorders likely to explain the discrepancy. In addition to
analyzing the data herself, Ms. _____ also used a
psychological processing analyzer to analyze the data for a
pattern of strengths and weaknesses. (Pg. 8).
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Temecula Valley USD (OAH 12-18-18) 2018070108/2018081019.

• 27. The psychological processing analyzer is a new program to
Temecula Valley. Ms. ____ began trialing the program in January
2017, however, she did not receive the district manual until October
30, 2017. The psychological processing analyzer uses a computer
program to analyze assessment scores and identify patterns of
strengths and weaknesses to assist in determining if a student has a
specific learning disability. (Pgs. 8-9).
• 28. The analyzer allows users to select a significance level of either
.01 or .05, however, Temecula Valley requires the use of a .05
significance level. Ms. ____ used a .01 significance level for her
first report. Ms. ____ testified that although she used a .01
significance level that is actually more likely to identify a specific
learning disability than a .05 significance level would. Ms. ____ was
hesitant when she testified regarding significance levels; she was not
able to clearly explain the difference and appeared to guess at her
answer. (Pg. 9).
www.sclscal.org  130

© 2022 | www.sclscal.org

65

Patterns of Strengths and Weaknesses
Temecula Valley USD (OAH 12-18-18) 2018070108/2018081019.

• 29. Dr. Mitchel Perlman, a clinical forensic psychologist who
conducted an independent educational evaluation of Student, also
explained significance levels. Dr. Perlman was able to explain what
a significance level was. A significance level assigns a numerical
value to risk. In this case a lower significance level has a lower risk
of over identifying students with a learning disability. A .01
significance level is less inclusive than a .05 significance level. In
using a .01 significance level Ms. ____ was less likely to identify
Student with a learning disability than if she used a .05 significance
level. (Pg. 9).
• 30. In determining if Student had a specific learning disability Ms.
____ compared Student’s cognitive score of 112 to her other scores
to look for both an intra-individual weakness as well as a normative
weakness – a weakness compared to her same age peers. Ms. ____
required the existence of both to determine that Student had a
processing deficit to qualify for special education. (Pg. 9).
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Patterns of Strengths and Weaknesses
Temecula Valley USD (OAH 12-18-18) 2018070108/2018081019.

• 34. In presenting her report to the team, Ms. ____ explained the psychological
processing analyzer. Ms. ____ told the IEP team she imputed every test score from
her assessments as well as several of the academic tests and speech and language
tests into the analyzer. However, this is not what she testified to during the due
process hearing. Ms. ____ omitted scores that she considered to be outliers,
however, all of the outliers Ms. ____ omitted were Student’s low or below average
scores. Ms. ____ also reanalyzed Student’s previous test scores and alleged that the
previous determination that Student had a visual processing disorder was a mistake.
Ms. ____ asserted that before school psychologists had the psychological
processing analyzer to use they could arbitrarily determine special education
eligibility with one low test score. (Pg. 10).
• 16. Temecula Valley established that Ms. ____ was qualified to administer the
psychoeducational assessment by virtue of her education and experience. She is a
credentialed school psychologist and had performed hundreds of assessments
during her career. However, although Ms. ____ used a variety of assessment tools,
Temecula Valley did not establish that the test instruments Ms. ____ used were
employed for valid and reliable purposes, were not discriminatory, and were
administered according to their instructions. Ms. ____ provided no testimony
regarding how the assessments were administered. (Pg. 19).
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Patterns of Strengths and Weaknesses
Temecula Valley USD (OAH 12-18-18) 2018070108/2018081019.

• 18. Special education eligibility is a team decision and Ms. ____
misrepresented to the IEP team that all of Student’s scores had been entered
into the psychological processing analyzer. Ms. ____ did not use all of the
scores she obtained on her assessments of Student. Ms. ____ did not input
Student’s low scores into the analyzer to determine a pattern of strengths
and weaknesses because she determined that the low scores were outliers.
Ms. ____ ’s testimony regarding her decision to omit the low outliers was
not persuasive given her misrepresentation to the IEP team regarding what
scores she used and her misunderstanding of significance levels.
Additionally, the multidisciplinary assessment report did not discuss any
teacher concerns regarding academics. (Pgs. 19-20).
• 19. Temecula Valley’s multidisciplinary assessment did not meet all legal
requirements. The academic portion of the assessment was not
administered in accordance to the test manuals. The analysis of the
psychoeducational assessment did not include all test scores and the IEP
team did not have all of the relevant information to make a determination
of eligibility. Because Temecula Valley relied on a flawed multidisciplinary
assessment to exit Student, the decision to exit Student from special
education was also in error. (Pg. 20).
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SLD Assessment - Observation
• As part of the assessment, the student must be observed in
the student’s learning environment (including the regular
classroom setting). (34 C.F.R. 300.310; 5 CCR
3030(C)(5)).
• While the observation information can be gathered as part
of the pre-referral process (SST), best practices are that an
additional observation occurs as part of the assessment.
• LEAs should ensure the student is observed in multiple
settings at school.
• Observation of a student adds significant credibility to an
assessment at a hearing.
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SLD Assessment – Observation
• LEAs have an advantage as the student is at the school site.
• LEAs must generally allow parents’ assessors to observe the student at school, but the school
can place reasonable restrictions on the observation (notice, limited time per observation,
etc.). (Educ. 56329(b); L.M. v. Capistrano Unified School District (9th Cir. 2008) 583 F.3d.
1261 (upholding OAH ALJ determination that only allowing parent assessor to observe for 20
minutes was “harmless error” because assessor could have observed again and assessor stated
he could form an opinion regarding the placement).
• A failure to allow a parents’ expert to observe the student in the LEA special education
placement can have significant consequences such as having to reimburse the parents for
one year of private school. (E.C. v. Fullerton Sch. Dist. (C.D.Cal. 2021) 2021 WL
2337630.
• LEAs must be allowed to observe the student in a private setting, such as in the case of a
unilateral placement by parent where FAPE is at issue. (Educ. 56329(d); Poway Unified
School District (OAH 2008) Order 2008090312)
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SLD Assessment - Eligibility
Must document all of the following (which can occur
through an assessment report, separate SELPA form, or
other section of the student’s IEP):
1.
2.
3.
4.

Whether the student has a SLD;
The basis of the determination;
Relevant behavior noted from the observation and
relationship to the students academic functioning;
Educationally relevant medical findings, if any;
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SLD Assessment – Eligibility (cont.)
5. Statement that student met one of the two-part tests for SLD
eligibility; (34 C.F.R. 300.309);
6.Description of other factors (cultural, intellectual disability,
lack of instruction, lack of attendance, etc.) on the student’s
academic functioning; and
7.Whether or not student has participated in RTI, and if so what
were the results, were the results shared with the student’s
parents, and were the parents informed of their right to request
an assessment of their child.
(34 C.F.R. 300.311)
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Emotional Disturbance
5 CCR 3030(b)(4):
(4) Emotional disturbance means a condition exhibiting one or more of the
following characteristics over a long period of time and to a marked degree
that adversely affects a child's educational performance:
(A) An inability to learn that cannot be explained by intellectual, sensory, or
health factors.
(B) An inability to build or maintain satisfactory interpersonal relationships
with peers and teachers.
(C) Inappropriate types of behavior or feelings under normal circumstances.
(D) A general pervasive mood of unhappiness or depression.
(E) A tendency to develop physical symptoms or fears associated with
personal or school problems.
(F) Emotional disturbance includes schizophrenia. The term does not apply to
children who are socially maladjusted, unless it is determined that they have
an emotional disturbance under subdivision (b)(4) of this section.
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Emotional Disturbance
“Long period of time”
“…a number of States have elected to operationalize ‘long
period of time’ by providing a range of time during which the
behavior must have been present, generally two to nine months.”
•
•

Letter to Anonymous (OSEP 8-11-89) 213 IDELR 247.
Lakeside Joint School District (OAH 4-13-10) 2009090504.
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Emotional Disturbance
“Long period of time and to a marked degree”
“The whole point of the plan was that R.B.’s ‘habitual history’ of
‘isolated incidents’ of misconduct reached acute levels during
that trimester. Once the District implemented the support plan,
R.B.’s behavior improved. In other words, while R.B. engaged
in inappropriate behavior over several years of school, that
behavior was ‘to a marked degree’ only during one trimester of
one grade.”
•

R.B. v. Napa Valley Unified School District (9th Cir. 2007) 496 F.3d 932, pg. 946.
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Emotional Disturbance
“Adversely affects educational performance"
“Here, all grades on R.B.’s fifth-grade report card were ‘4’ or ‘5,’
indicating work at or above grade level. During the year at
Intermountain, a majority of her grades were ‘A’ or ‘B,’ with only
one ‘D.’ R.B.’s achievement test scores were similarly average or
better. Even the 2002 spelling score on which appellants so heavily
rely placed R.B. in the 57th percentile, above more than half of her
peers. A preponderance of the evidence shows that any of R.B.’s
exhibited characteristics did not adversely affect her educational
performance.”
• R.B. v. Napa Valley Unified School District (9th Cir. 2007) 496 F.3d 932, pg. 946.
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Emotional Disturbance
“(B) An inability to build or maintain satisfactory interpersonal relationships with
peers and teachers.”

This finding is important because the regulation considers
relationships “with peers and teachers.” (…explaining that the
regulation sets “a high standard to meet as it requires [the student’s]
difficulties to be both with peers and teachers ” (emphasis added)).
•

R.B. v. Napa Valley Unified School District (9th Cir. 2007) 496 F.3d 932, pg. 944.
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Emotional Disturbance
“(C) Inappropriate types of behavior or feelings under normal
circumstances.”
“The third characteristic, ‘inappropriate behaviors under normal
circumstances’ as operationally defined by a number of States may
include those behaviors which are psychotic or bizarre in nature or are
atypical behaviors for which no observable reason exists. For example:
Running away from a stressful situation, whether at home or at school, is
not characteristic of the type of behavior this definition contemplates. Nor
is the taking of alcohol or drugs, however harmful, such an inappropriate
act under normal conditions as to come within this definition. This
definition might include behavior such as assaulting teachers or students
for no apparent reason.
…The essential element appears to be the student's inability to control
his/her behavior…and conform his/her conduct to socially acceptable
norms.”
• Letter to Anonymous (OSEP 8-11-89) 213 IDELR 247.
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Emotional Disturbance
“(D) A general pervasive mood of unhappiness or depression.”

“Even if we accepted the opinion of the licensed professionals and
rejected the SEHO’s finding that R.B. was not depressed during the
2001–02 and 2002–03 school years, appellants would still fail to
establish IDEA eligibility because they could not prove that R.B.’s
depression was ‘to a marked degree.’ The Struven report, which the
SEHO found most persuasive, concluded that R.B. only had mild
depression below the level required to establish a ‘severe emotional
disturbance.’ The SEHO heard the testimony of all the experts and
was familiar with the various methodologies employed in each
report. Therefore, we defer to the SEHO’s thorough and careful
analysis of the expert reports and accept the conclusion that R.B.’s
depression was not to a marked degree.”
•
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R.B. v. Napa Valley Unified School District (9th Cir. 2007) 496 F.3d 932, pg. 944.
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Emotional Disturbance
Behaviors at home and school?
“With regard to your fourth inquiry concerning whether the SED
characteristics must be exhibited in both the school and home
environment…
…However, care should be taken with regard to SED students to
insure through appropriate evaluation that the behaviors are
occurring across a number of instructional settings (both academic
and nonacademic).
... While for eligibility purposes, the student must meet the
parameters of the SED definition within the educational
environment, knowledge of the student's
continuation/discontinuation of such behaviors in other settings
(e.g., home, community) may be helpful in program planning.”
• Letter to Anonymous (OSEP 8-11-89) 213 IDELR 247.
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No Six-Hour Disability
• 26. Dr. Bylund stressed that a disability such as ADHD
would be expected to manifest across environments
and over time; there are no six-hour disabilities. If
Student’s poor impulse control led to physical
aggression, Dr. Bylund would expect to see it in his
records over time and across settings such as school,
home, and the outside community. There would be a
consistent pattern of it. Dr. Byland did not find such a
pattern in Student’s records. Student did not present
any evidence to the contrary.
• Liberty Union High Sch. Dist. (OAH 5-17-17) pg. 8.
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Social Maladjustment v. ED
50. Instead of a serious emotional disturbance, the evidence indicates
that Student demonstrated voluntary patterns of action and an ability
to control his behavior. This behavior was in conflict with established
value systems; for example, Student did not value educational
achievement. Student demonstrated the ability to function in school,
while choosing to ignore accepted standards, such as timely work
completion. Student exhibited a talent for manipulation, which
required an understanding of the system within which he functioned,
such as when he would timely invoke headaches because of his visual
deficits, thus avoiding class work. Student’s conduct was consistent
with a student who was socially maladjusted, not seriously
emotionally disturbed. (34 C.F.R. § 300.8(c)(4)(ii) (2006); see also Ed.
Code, § 56026, subd. (e).).
• San Diego Unified Sch. Dist. (OAH 5-26-15) No. 2014120525, pg. 36.
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Social Maladjustment
25. He [Dr. Bylund, School Psychologist] explained that
Student also displays characteristics that are not core
characteristics of ADHD, although many young people
with ADHD also display them. These characteristics
inhibit Student’s emotional regulation and include a
short temper, a tendency to argue with authority figures,
and a tendency not to comply with something required
of him. There may be many variables leading to these
characteristics other than ADHD, and many teenage
boys are oppositional without having ADHD. Student’s
ADHD does not define him.
• Liberty Union High Sch. Dist. (OAH 5-17-17) pg. 8.
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Autism Assessment - Eligibility
• The Federal Code of Regulations provides the IDEA definition for
the disability category of Autism:
• Autism means a developmental disability significantly affecting
verbal and nonverbal communication and social interaction,
generally evident before age 3 that adversely affects a child's
educational performance. Other characteristics often associated with
autism are engagement in repetitive activities and stereotyped
movements, resistance to environmental change or change in daily
routines, and unusual responses to sensory experiences. The term
does not apply if a child's educational performance is adversely
affected primarily because the child has an emotional disturbance, as
defined in paragraph (c)(4) of this section.
(34 C.F.R. 300.8(c)(1))
www.sclscal.org  149

Autism Assessment - Eligibility
• California State Board of Education adopted revisions of Title 5 regulations effective
July 1, 2014, which had not been substantively revised since December 11, 1987.
Revised the 5 CCR 3030(g) definition of “autism” (autistic-like behaviors)
• Autism now defined at 5 CCR 3030(b)(1):
(1) Autism means a developmental disability significantly affecting verbal and nonverbal
communication and social interaction, generally evident before age three, and adversely
affecting a child’s educational performance. Other characteristics often associated with
autism are engagement in repetitive activities and stereotyped movements, resistance to
environmental change or change in daily routines, and unusual responses to sensory
experiences.
(A) Autism does not apply if a child’s educational performance is adversely affected
primarily because the child has an emotional disturbance, as defined in subdivision (b)(4) of
this section.
(B) A child who manifests the characteristics of autism after age three could be identified as
having autism if the criteria in subdivision (b)(1) of this section are satisfied.

www.sclscal.org  150

© 2022 | www.sclscal.org

75

Autism Assessment – Eligibility
6-part test in which three criteria must be met and three other criteria may be met:
Autism means a developmental disability significantly affecting (must meet all three
criteria):
1. Verbal and
2. Nonverbal communication and;
3. Social interaction
May meet one or more of the following three criteria:
1. Engagement in repetitive activities and stereotyped movements;
2. Resistance to environmental change or change in daily routines; and
3. Unusual responses to sensory experiences.
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Autism Assessment – Assessment
Manhattan Beach USD (OAH 11-25-15) 2015040532.
10…Student had long exhibited characteristics of autism: social skills deficits, anxiety, sensory issues,
significant adaptability issues, and inflexibility…However, Dr. Ottaway [LEA school psychologist]
administered one standardized measure regarding autism, the GARS, which indicated a “very likely
probability of having autism.” Student scored in the average range in the two measures administered
regarding anxiety. Dr. Ottaway failed to administer the ADOS, which Dr. Johnson opined was “best
practice” in such a situation for someone suspected of autism. Dr. Johnson’s opinion was not
contradicted by any evidence. Dr. Ottaway’s assessment also indicated the same deficits related to
autism as earlier assessments and teacher and parental observations. Nevertheless, Dr. Ottaway failed to
review various services and goals that could be adopted to address these deficits. Thus, the psychoeducation assessment was not appropriate.
11…Here, Student’s disability resulted in difficulty communicating, sensory issues, and in social and
emotional development, areas, which fall within the purview of an autism assessment. Therefore,
Manhattan Beach’s failure to appropriately assess Student in autism deprived her of educational benefits,
and, accordingly, Manhattan Beach denied Student a FAPE on that basis. (Carrie I. ex rel. Greg I. v. Dep’t
of Educ., Hawaii (D.Haw. 2012) 869 F.Supp.2d 1225, 1247.) (“The lack of assessments alone is enough
to constitute a lost educational opportunity.”).) (Pg. 21).
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Autism Assessment – Assessment
But see:
N.F. v. Antioch USD (N.D.Cal. 2021) 2021 WL 1746366.
Now, Plaintiff argues that the autism assessment was not thorough because Dr. Grandison
testified that there were many signs supporting autism that necessitated further testing. (Pl.'s
Mot. at 13.) Dr. Grandison testified that the Autism Diagnosis Observation Schedule-2
(“ADOS-2”) is one such test. AR 2009. Dr. Lopes testified that she chose not to use
ADOS, because she believed that it resulted in too many false positive autism
diagnoses, and that the instruments she chose resulted in a thorough assessment
without ADOS. AR 2201-03. Dr. Lopes found that, while Student displayed some sensory
reactivity and had difficulty distinguishing facial expressions, he did not meet the eligibility
criteria for autism. AR 1651.
…
Regardless, Plaintiff has not presented any persuasive evidence to support his position that
the ALJ erred in finding Dr. Lopes's autism assessment thorough other than that Dr.
Grandison disagreed. The ALJ's credibility determination and decision to assign greater
weight to Dr. Lopes's opinion than Dr. Grandison's is entitled to substantial deference, as is
the finding that Dr. Lopes's assessment was legally compliant despite her decision not
to administer ADOS. AR 1794, 1796. Thus, Plaintiff has not met his burden of persuasion,
and the Court finds that the autism assessment was thorough.
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Autism Assessment – Eligibility
Hacienda La Puente Unified Sch. Dist. (OAH 7-3-15) No. 2014120050.
35. Student argues that the three private assessments, which diagnosed Student
with Asperger’s Disorder or autism, required District to find Student eligible. However, a
child must meet eligibility criteria under both state and federal law to be a child with
exceptional needs. (Ed. Code, § 56329(a)(2).) To be eligible for special education, a child
with exceptional needs must require, because of a disability, instruction and service which
cannot be provided with modification of the regular school program. (Ed. Code, § 56026(b);
Clovis, supra; also see, Hood, supra.) An autism diagnosis is not in itself sufficient for
special education eligibility. Additionally, private assessments must be thorough and well
reasoned, soundly supported by recognized assessment instruments and reliable information.
Here, the three assessments did not reasonably support a finding of autism eligibility. (Pgs.
40-41).
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Assessment – OHI
5 CCR 3030(b)(9)
(9) Other health impairment means having limited strength,
vitality, or alertness, including a heightened alertness to
environmental stimuli, that results in limited alertness with
respect to the educational environment that: (A) Is due to
chronic or acute health problems such as asthma, attention
deficit disorder or attention deficit hyperactivity disorder,
diabetes, epilepsy, a heart condition, hemophilia, lead
poisoning, leukemia, nephritis, rheumatic fever, sickle cell
anemia, and Tourette syndrome; and (B) Adversely affects a
child's educational performance.
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Assessment – OHI
EM ex rel EM v Pajaro Valley Union Sch. Dist. (9th Cir. 2014)
758 F.3d 1162.
Ninth Circuit Court of Appeals found that an auditory processing disorder
could be basis for OHI and that multiple disability categories should be
considered (such as OHI and SLD) when determining eligibility under IDEA.

“Nonetheless, we note that our review of the record reveals
nothing to suggest that E.M. suffered from chronic or acute
health problems. Furthermore, even assuming that E.M. had
limited alertness, there is scant evidence that this, rather than
other causes, such as his failure to complete his homework,
adversely affected his educational performance.” (Pg. 1177).
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Assessment – ADHD
Education Code section 56339
(a) A pupil whose educational performance is adversely affected by a suspected or diagnosed attention deficit
disorder or attention deficit hyperactivity disorder and demonstrates a need for special education and related
services by meeting eligibility criteria specified in paragraph (4) or (9) of subdivision (b) of Section 3030 of
Title 5 of the California Code of Regulations or Section 56337 and paragraph (10) of subdivision (b) of Section
3030 of Title 5 of the California Code of Regulations for the federal Individuals with Disabilities Education
Act (20 U.S.C. Sec. 1400 et seq.) categories of “emotional disturbance,” “other health impairments,” or
“specific learning disabilities,” is entitled to special education and related services.
(b) If a pupil with an attention deficit disorder or attention deficit hyperactivity disorder is not found to be
eligible for special education and related services pursuant to subdivision (a), the pupil’s instructional program
shall be provided in the regular education program.
(c) It is the intent of the Legislature that local educational agencies promote coordination between special
education and regular education programs to ensure that all pupils, including those with attention deficit
disorders or attention deficit hyperactivity disorders, receive appropriate instructional interventions.
(d) It is further the intent of the Legislature that regular education teachers and other personnel be trained to
develop an awareness about attention deficit disorders and attention deficit hyperactivity disorders and the
manifestations of those disorders, and the adaptations that can be implemented in regular education programs
to address the instructional needs of pupils having these disorders.
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Assessment – ADHD
Oakland Unified Sch. Dist. (OAH 6-2-15) 2014120167.
20. Oakland was not required to determine whether Student has a
medical diagnosis of Attention Deficit Hyperactivity Disorder, as
this is a medical diagnosis… To the extent that Student argues that
Oakland failed to assess Student’s attention issues, Student did not
meet his burden because this area was assessed. (Pg. 22)
• See also: Long Beach USD (OAH 3-19-20) 2019080673, pg. 32
(“Second, as Ms. Miller testified, school districts do not diagnose
attention deficit hyperactivity disorder, rather, as part of the
assessment process, she considered whether Student had
characteristics of the disorder, and she determined he did not. Had
she observed such symptoms, she would have performed additional
assessments.” ).
• See also: Baldwin Park USD (OAH 11-29-10) 2010090527
2010080694. (Medical diagnosis of ADHD not automatically mean
IDEA eligible).
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Assessment – ADHD – Narrow Measure
McCabe Union Elem. SD (OAH 3-12-20) 2019040734/2019050092.
Despite the clinically significant and at-risk ratings in the areas of
hyperactivity, attention, and conduct problems, Mr. De La Garza
failed to administer additional tests that were tailored to
specifically measure Student’s attention and behavior. At the
hearing, Dr. Weckerly discussed the difference between a broad
measure and a narrow measure. She explained that a broad
measure, such as the Behavior Assessment System for Children,
measured a variety of areas such as attention, behavior, mood, and
anxiety, but did not provide an in-depth assessment of any one
area. On the other hand, an assessment that was designed to
narrowly measure a specific area, such as attention, provided a
more thorough analysis of that area. Dr. Weckerly persuasively
opined that in Student’s case, an in-depth analysis of his attention
was necessary due to Student’s attention deficit hyperactivity
disorder. (pg. 14).
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Assessment – Neuropsychological
• See San Carlos Elem. Sch. Dist. (OAH 2009) 2009050786.
• LEA not required to administer neuropsychological assessment – just
psychoeducational.
• 16. Factual Findings 41 through 53 support a finding that the District complied with the statutory
criteria for assessing Student. Student’s expert witness, Dr. Ambler was not persuasive that Ms.
Foster should have used additional instruments to assess Student. A school district’s assessments for
special education are based on educational, not medical or other criteria, and are less comprehensive
than a neuropsychological assessment. The evidence also established that Ms. Johns' assessment of
academic achievement also met all the regulatory criteria. The District’s personnel were qualified to
conduct assessments they conducted, a variety of assessment tools were used, the assessment tools
were validated for the specific purpose for which they were used and were selected and administered
so as not to be racially, culturally or sexually discriminatory. Therefore, they met all of the statutory
requirements for a school-based assessment for special education. The evidence did not establish that
Student also needed a neuropsychological assessment to determine if she was eligible for special
education, and to assist the IEP team to formulate an appropriate IEP. Student was not denied a
FAPE on the grounds that the District failed to conduct a proper assessment because the evidence
established that it did conduct a proper assessment.

• Upheld by: E.J. v. San Carlos Elem. Sch. Dist. (2011) 803 F.Supp.2d 1024.
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The Assessment
• 34 C.F.R. 300.304; Educ. 56320 provides that:
• The assessments and materials must:
 Be non-discriminatory on a racial and cultural basis;
 Are provided in the student’s native language or mode
of communication unless it is clearly not feasible;
 Are used for the purposes for which the assessments are
valid and reliable;
 Are administered by trained and knowledgeable
personnel; and
 Are administered in accordance with the instructions
provided by the test makers.
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Interpreter?
• The assessor must be competent in the
student’s primary oral language (or sign
language) and written skills or an interpreter
must be used and this information noted in the
report. (5 CCR 3023)
• See - Stanislaus Union SD (OAH 12-9-13) 2013050308.

• And please see the 464 page document from CDE on this
issue: CDE California Practitioner's Guide for Educating
English Learners with Disabilities (2019) available at:
https://www.cde.ca.gov/sp/se/ac/documents/ab2785guide.
pdf
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Interpreters at IEP Meetings and Translated Documents
• A district must take whatever action is necessary to ensure that parents understand the
proceedings of the IEP team, including arranging for an interpreter for parents whose
native language is other than English. (34 C.F.R. § 300.322(e)(2018); see also Ed. Code, §
§ 56021.1, subd (a); 56506, subd. (a).)
• Guadalupe Union Sch. Dist. (OAH 4-19-21) 20121010198/20211029316, pg. 18.
• The fact that Mother could not hear the interpreter well and was having a difficult time
understanding what she was saying does not prove that the interpretation was inconsistent
or inadequate. The November 10 meeting was a virtual meeting on Zoom in which the
participants were all connected by computer or telephone. Mother’s difficulty with the first
interpreter proves nothing more than that she could not hear the interpreter well over this
technology. Student had a recording of the November 10 meeting available at hearing but
did not resort to it in order to prove that anything was translated incorrectly or
inconsistently. At hearing, which was also virtual, Mother frequently had to ask the
certified interpreter provided by OAH to repeat her interpretations. That did not necessarily
indicate any flaw in the interpretations.
• Guadalupe Union Sch. Dist. (OAH 4-19-21) 20121010198/20211029316, pg. 25.
• Interpreters must translate the entire meeting not just summarize; otherwise, the District is
at risk of a failure for the parent to “meaningfully participate.”
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Report Writing
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ED Assessment – The Report
The school psychologist report should list the above four-part tests a “yes” or “no” that the student meets the test
along with a sentence or two explaining the basis of the determination .
EMOTIONAL DISTURBANCE:
According to California Code of Regulation, Title 5, Section 3030(b)(4) Emotional disturbance means a condition exhibiting
one or more on the following characteristics over a long period of time and to a marked degree that adversely affects a child's
educational performance:
 Yes

 No

(A) An inability to learn that cannot be explained by intellectual,
sensory, or health factors. Past assessments indicate that Charlie
experiences a Specific Learning Disability.

 Yes

 No

 Yes

 No

 Yes

 No

 Yes

 No

(B) An inability to build or maintain satisfactory interpersonal
relationships with peers and teachers. Charlie does not meet this criterion
as she is observed and reported to have relationships with both peers and
adults at school.
(C) Inappropriate types of behavior or feelings under normal
circumstances. Charlie does not meet this criteria based on BASC3
reports.
(D) A general pervasive mood of unhappiness or depression. Charlie did
report high levels of on socio-emotional assessments, however these
behaviors are not reported in the school setting.
(E) A tendency to develop physical symptoms or fears associated with
personal or school problems. Charlie did report high levels of
somatization on socio-emotional assessments, however these behaviors
are not reported in the school setting.

Discussion: It is this examiner’s opinion that Charlie does not meet the eligibility criteria as a student
with an emotional disturbance. All final decisions regarding eligibility will be determined by the IEP
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The Report
• Education Code section 56327 requires that the personnel who assess the
student shall prepare a written report, or reports as appropriate, which shall
include, but not be limited to:
• Whether the student may need special education and related services;
• The basis for making the determination;
• The relevant behavior noted during the observation of the student in an
appropriate setting (where the student is having difficulties);
• The relationship of the behavior to the student’s academic and
social functioning;
• The educationally related health, development, and medical findings if
any;
• For SLD – whether there is a discrepancy between achievement and
ability that cannot be corrected without special education services;
• Where appropriate, a determination of the effects of environmental,
cultural, or economic disadvantage; and
• The need for specialized services, materials, and equipment for students
with low incident disabilities.
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The Report
A good report should include:
 Demographic information;
 Date assessed, date report written;
 Reason for referral;
 List of assessments administered (include observation,
interviews, etc.);
 Background information developmental/medical, educational –
include brief discussion of previous assessments – also
recommend statement regarding vision and hearing);
 Should include statement/information regarding
student’s primary language, native language and
English proficiency and use of an interpreter.
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The Report
• Observation (where, when, behaviors observed, hypothesis
of behavior on disability);
• Behavior during assessment (statement regarding accuracy
of assessment, attention, motivation, did student wear
glasses, hearing aids, etc.);
• Assessment results – divide into functioning areas
(cognitive, processing, social/emotional, etc.):
 Brief description of each test, describe the student’s
performance, and educational implications of results
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The Report
• Summary – include educational disability criteria and
opinion statement whether student meets or does not
meet criteria (final decision is up to the IEP team) and
consider making specific service level
recommendation – although this is not absolutely
required.
• Recommendations (such as the need for low-incidence
services, additional assessments, suggestions for
academic modifications).
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Berkeley USD (OAH 3-17-14) 2013120159.
52. Student’s contention that Ms. Lee’s preparation of her psychoeducational report constituted impermissible predetermination
because it included her analysis of why Student did not meet the
criteria for a specific learning disability and did not require special
education, overlooks the requirements for a legally compliant
assessment report. Berkeley’s assessment report met the legal
requirement of specifically addressing, within the context of a
specific learning disability, whether Student needed special
education, the basis for that determination and whether Student’s
discrepancy could be addressed with modifications to the general
education classroom. Student did not establish predetermination
on this basis. (Pg. 39)
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The Report
Stanislaus Union SD (OAH 12-9-13) 2013050308.
• “District committed a procedural violation in issuing its triennial
psychoeducational report for Student without complying with the
legal requirements for a mandatory analysis of Student’s eligibility
for special education in the report itself.”
• “As found below, since Student is no longer eligible for special
education, she is not entitled to a FAPE under special education law.
In addition, Ms. Harris did provide her opinion both at the IEP team
meeting and at hearing and cured the error. Therefore, the procedural
violation must be found to be harmless error and did not deny
Student a FAPE.” (Pgs. 10-11).
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The Report
Tracy USD (OAH 6-8-17) 2017010024.
46. While the report lists Student’s scores from the test instruments, it
fails to interpret the results or explain the significance of the data such
that the IEP team could rely on it to develop an appropriate IEP. The
assessment report fails to identify Student’s individual strengths and
weaknesses in a manner that is readily understandable. Rather, it
includes contradictory conclusions without explanation. The report is
notable for its missing link between Student’s low scores in certain
areas, and how these deficits impact her learning. The assessment report
fails to identify Student’s needs because the assessors mistakenly
believed this was the exclusive province of the IEP team. This deference
to the IEP team, rather than ensuring meaningful participation, resulted
in the team being deprived of relevant information as to Student’s needs,
as uncovered by the assessment results, and what she may require to
make appropriate progress in light of her unique circumstances.
(Pg. 39)
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The Report


While not required, a good idea to include in each report somewhere (beginning,
end, before the assessment section – use small font) a statement regarding the
assessment such as:
 TEST PROCEDURES AND MATERIALS QUALIFICATIONS:
(State/Federal Law)
In accordance with Education Code 56320, the following considerations have been
made with regard to procedures and materials to ensure compliance with all federal
and state regulations.
All tests were administered in the pupil’s primary language or through the use of an
interpreter. All test materials have been validated for the specific purpose for which
they were used. All test materials were administered by trained personnel in
conformance with the instructions provided by the producer of these tests. Tests
and other assessment materials include those tailored to assess specific areas of
educational need and not merely those that are designed to provide a single general
intelligence quotient. Tests were selected that provide results that accurately reflect
the pupil’s aptitude and achievement and are not influenced by impaired sensory,
manual, or speaking skills.
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OR
• This assessment was completed in accordance with Education Code
56001(j):
Procedures and materials for assessment and placement of individuals with
exceptional needs shall be selected and administered so as not to be
racially, culturally, or sexually discriminatory. No single assessment
instrument shall be the sole criterion for determining the placement of a
pupil. The procedures and materials for assessment and placement shall be
in the individual's mode of communication. Procedures and materials for
use with pupils of limited-English proficiency shall be in the individual's
native language. All assessment materials and procedures shall be selected
and administered pursuant to Section 56320.
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The Report
• Should every report (RST, OT, PT, SLP, etc.) be this
comprehensive? If up to the attorneys – YES.
• However, in the real world, much of the “heavy lifting” can be
addressed in the school psychologist report. Academic assessment
results can be incorporated in the school psychologist report and
recommendations can be included in the school psychologist’s
report. (Piedmont City Unified School District (OAH 2008)
No.:2008030045.)
• SLPs, OTs, PTs, assistive technology, health assessments, etc.
should result in a written report that has as many of the headings
discussed on the previous slide as possible, but the depth of the
report may be less so long as the school psychologist is also drafting
a report.
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Model Nurse Report
Demographic Information
• Date
• Student
• Date of Birth
• Grade Level
• Parents
• Address
• Telephone
Information obtained per parent interview
and per review of records including:
Health and Developmental History
• Birth History
• Developmental Milestones
• Primary Diagnosis
• Secondary Diagnosis
• Medical History
• IEP/504 Plan of Accommodations History

Current Health Status
• Vision
• Hearing
• Medications
• Health Conditions
• Specialized Health Care
Procedures
• Specialized Equipment
Medical Service Providers/Other
Agencies
Parent Concerns
Nurse Recommendations
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Miscellaneous Issues
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Assessment of African-American Students
• In California, according to the California Department of Education
and OAH, there are limitations on the assessments that may be
administered to African-American students. This is commonly
referred to as the Larry P. prohibition after the court case. (Larry P.
v. Riles (N.D. Cal. 1979) 495 F.Supp.926, affd. in pt., revd. in pt.,
Larry P. v. Riles (9th Cir. 1986) 793 F.2d 969)
• Essentially, LEAs should not administer measures of cognitive
ability to African-American students. An entire workshop could be
dedicated to exactly what is a “measure of cognitive ability”, who is
an “African-American” student, and other questions surrounding this
issue. Best practices are to use common sense and follow your
SELPA policy regarding this issue.
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Assessment of African-American Students
• June 17, 2019, WNYC Studios Radiolab:
• https://www.wnycstudios.org/podcasts/radiolab/articles/gmiseducation-larry-p
• “Larry P’s” real name is Darryl Lester!
• And he lives outside Seattle Washington if you want to go stop
by and say “Hi.”
• CASP Today Spring 2019, Vol. 69, No. 2, has an article and
picture of Mr. Lester on page 4:
https://casponline.org/pdfs/ct/c2d-spring-2019_web_final.pdf
• CASP Position Paper (Dec. 11, 2017):
https://casponline.org/pdfs/publications/larryp/1.%20Regarding
%20African%20American%20Student%20Achievement%20an
d%20Success.pdf
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Assessment of African-American Students
E.G. v. Elk Grove Unified Sch. Dist. (E.D.Cal. 2019) 2019 WL 3500506.

Plaintiff claims it was error for ALJ Marson to declare Defendant
has the right to assess Plaintiff under the 2016 Assessment Plan
when the 2016 Assessment Plan was invalid on its face under
Larry P. (ECF No. 27 at 24–27; ECF No. 29 at 7–10.) According
to Plaintiff, this is because the 2016 Assessment Plan seeks
intellectual testing of Plaintiff, an African American, with no
acknowledgement of alternative assessments. (ECF No. 29 at 8.)
In opposition, Defendant argues it was aware of the requirements
for testing Plaintiff and was going to assess Plaintiff according to
all legal mandates. (ECF No. 26 at 14.)
Pg. 6.
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Assessment of African-American Students
E.G. v. Elk Grove Unified Sch. Dist. (E.D.Cal. 2019) 2019 WL 3500506.

However, Plaintiff’s understanding of the Larry P. line of cases is misguided. The 1972 Larry P.
decision, and the resulting 1974 appellate decision, specifically applied to intelligence quotient
(“I.Q.”) testing. Larry P. v. Riles, 343 F. Supp. 1306, 1314–15 (N.D. Cal. 1972), aff ’d, 502 F.2d
963 (9th Cir. 1974). Further, the 1979 Larry P. decision, and the resulting 1984 appellate
decision, also concerned I.Q. testing. Larry P. v. Riles, 495 F. Supp. 926, 952 (N.D. Cal. 1979),
aff ’d in part, rev’d in part, 793 F.2d 969 (9th Cir. 1984). The Larry P. line of decisions does not
prohibit all intellectual testing of African American students referred for special education
assessment, only testing that generates an I.Q. See Crawford v. Honig, 37 F.3d 485, 486 (9th
Cir. 1994), as amended on denial of reh’g (Jan. 6, 1995). As such, the cognitive abilities of
African American students may be assessed by other means beside I.Q. testing. See, e.g.,
Student v. S.F. Unified Sch. Dist., OAH Case No. 2014080645, at 6 n.6 (Feb. 27, 2015),
https://www.dgs.ca.gov/OAH/Case-Types/Special-Education/Services/Decisions?search=
2014080645. Just because the 2016 Assessment Plan indicates Defendant is to assess
Plaintiff’s intellectual development, (AR at 529), does not mean Defendant will conduct
I.Q. testing.
Pg. 6, emphasis added.
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Assessment of African-American Students
• OAH is requiring that LEAs consider outside (non-LEA) assessments that
provide IQ information regarding African-American students at least
insofar as the results are not used for purposes of determining special
education eligibility.
• However, ALJ found that LEA was required to remove references to
erroneously administered WISC-IV in previous assessment report from
next triennial assessment report completed by LEA. Brentwood Union
SD (OAH 10-26-15) 2015050567.
• ALJ found that Cognitive Assessment System (“CAS”) was not a
prohibited assessment. Kern High Sch. Dist. (OAH 6-20-14) 2014031002.
• Another ALJ allowed the use of CAS: “Here, Student was administered
tests of cognitive processing; its use has been authorized by the California
Department of Education.” Sacramento CUSD (OAH 4-27-16)
2015110163, pg. 4. fn. 2.
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Assessment of African-American Students
• ALJ found, without a detailed analysis, the Differential Ability Scales – Second
Edition (“DAS-II”) was an intelligence test and refused to consider the results from
the assessment in the hearing decision. Pittsburg USD (OAH 5-23-13)
2012070894.
• But ALJ in another OAH decision found that “There was testimony that this
assessment tool [DAS] is approved for use with African American Children in a
school setting” and allowed the DAS results at the hearing. San Francisco USD
(OAH 2-27-15) 2014080645, pg. 6.
• And DAS allowed in San Leandro USD (OAH 9-21-17) 2017060144.
• And DAS referenced in Fairfield-Suisun USD (OAH 11-16-17) 2017051304.
• And DAS assessment allowed without calculating overall IQ Oakland USD (127-17) 201703090.
• However, more recently, OAH did not allow use of DAS…Berkeley USD (OAH
1-30-19) 2018120695.
• But then OAH allowed the use of the DAS... The Met Sacramento Public HS
(OAH 10-30-20) 2020080508.
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• ALJ found Naglieri Nonverbal Ability Test (“NNAT”) was not
an IQ test (although a CDE compliance complaint found the
NNAT was an IQ test). Manteca USD (OAH 2011) OAH No.
2011060184/2011050574.
• A more recent OAH decision also upheld the use of NNAT.
Sacramento City SD (OAH 11-8-12) 2012040379.
• And the NNAT was allowed in another OAH decision.
Capistrano USD (OAH 1-17-19) 2018100019.
• Manteca Unified Sch. Dist (OAH 2011) 2011060184/
2011050289; Vacaville Unified Sch. Dist. et al. (OAH 2011)
2010080262; New Haven Unified School District (OAH 2007)
No.:2007070362.
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Assessment of African-American Students
• Excellent article on this issue:
• Craig L. Frisby and Betty Henry, Science, Politics, and Best
Practice: 35 Years After Larry P., Contemp School Psychol
(2016) 20:46-62.

• Also see the special issue in the Contemporary School
Psychology (20 May 2021), which includes 10! different
articles on various issues associated with AfricanAmerican students including decision of the effects of
Larry P. and non-legal, but psychoeducational issues
associated with African-American students.
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Independent Educational Evaluation
• Parents have a right to request an Independent Educational Evaluation
(“IEE”) at LEA expense if the parents disagree with the results of the LEA
assessment. (34 C.F.R. 300.502; Educ. 56329)
• Key points:
• LEA must have completed an assessment in the area the parent is
requesting an IEE
• LEA must either:
• File for a hearing on the issue of the appropriateness of the LEA’s
assessment; or
• Pay for the assessment
• A request for an IEE may be made anytime during the statute of limitations
(within two years of the completion of the assessment).
See: C.W. v Capistrano Unified Sch. Dist. (C.D.Cal. 2012) 2012 WL 3217696;
Sulfer Springs Sch. Dist. (OAH 1-28-14) 2013100027; Placentia-Yorba Linda
Unified Sch. Dist. (OAH 8-7-12) 2012051153 (LEA may deny IEE request through
PWN and LEA is not required file for hearing when associated assessment is over 2
years old).
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IEE
Failure to Timely Respond can be Costly...
• DD v. Garvey Sch. Dist. (C.D.Cal. 2021) 2021 WL 2453145.
• “Student asserts the ALJ erred with respect to the remedy on OAH Issue Three
because, although the ALJ found GSD violated the IDEA by failing to respond to
Student's request for IEEs in speech/language, functional behavior, OT, and AT/AAC,
the ALJ ordered only a speech/language assessment.” Pg. 10.
• “The Court agrees with Student that GSD's unexplained delay in failing to respond to
Mother's IEE request waived its right to contest the request and, by itself, warrants an
award of the requested IEEs. Accordingly, the OAH Decision is REVERSED as to
the remedy on OAH Issue Three. GSD is ORDERED to fund, in addition to the
speech/language IEE ordered by the ALJ, IEEs in the areas of functional behavior,
OT, and AT/AAC.” Pg. 11.
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ERMHS - Assessor
• In regards to a request by parent for an IEE associated with a LEA assessment conducted by a school
psychologist, the LEA agreed to pay for the IEE, but the SELPA IEE policy limited the psychoeducational
assessors to be either a credentialed school psychologist or licensed educational psychologist. The parent
objected and requested the IEE be completed by a clinical psychologist (Dr. Carina Grandison).
• The OAH ALJ determined:
• California law requires school districts to use credentialed school psychologists to conduct any
psychological assessment of students. (Ed. Code, § 56324(a).) Credentialed school psychologists must
also conduct individual tests of intellectual or emotional functioning. (Ed. Code, § 56320(b)(3).) (Pg.
12).
• Whether a neuropsychologist or licensed clinical psychologist has more or different training than a
school psychologist or licensed educational psychologist does not demonstrate that they are better
suited for conducting educational evaluations. From a purely logical view, it stands to reason that
psychologists with specific training and experience assessing and developing programs for children
with special needs, are better suited to conduct psychoeducational evaluations. However, that
determination is neither required nor made here. (Pg. 14).
• State and federal law do not require independent psychoeducational evaluations be conducted by the
most well trained, most highly educated, or most experienced psychologists. The law requires that, for
an evaluation at public expense, the criteria for qualifications of the examiner be the same as the criteria
that the school district uses when it initiates an assessment, to the extent the criteria are consistent with
parent’s right to an independent assessment. (34 C.F.R. 300.502(e)(1).) Alameda met its burden of
proving that it used the same criteria for independent psychoeducational evaluations that it used when
initiating its own psychoeducational assessment. (Pg. 14).
• Alameda USD (OAH 12-3-20) 2020080399.
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IEE
Non-compliance with 60-day assessment review timeline means great psychoeducational
assessment cannot be defended and parents’ entitled to IEE.
70. However, San Marcos’s delay in completing the assessments identified in the June
27, 2018 assessment plan, from October 20, 2018, through January 16, 2019, resulted in
a loss of educational benefit and significantly impeded Parents’ opportunity to
participate in the decision making process regarding the provision of a FAPE to
Student... These additional services could have, and should have, been presented to
Parents and considered at an IEP team meeting by October 19, 2018. Parents were
deprived of the opportunity to timely review the assessments, particularly the functional
behavior analysis and special circumstances aide assessment upon which the increased
services were based, and to discuss the ramifications of those assessments results for
Student’s educational program, for a period of 90 days, less the days of San Marcos’
winter recess...
• San Marcos USD (OAH 4-26-19) 2018101112/2019020520 at pg. 36.
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LEA must respond to parent “without unnecessary delay” as to the LEA’s decision:
• Waiting three months to respond is too long. Pajaro Valley Unified School District
v. J.S. (N.D. Cal. 2006) 2006 WL 3734289).
• An OAH case found that a delay of 74 calendar days was “unnecessary and
unreasonable.” LAUSD (June 20, 2007) OAH 2007050027.
• Another OAH case found a delay of 55 calendar days was too long. William S.
Hart UHSD (OAH 3-13-13) 2012120716.
• But a more recent OAH case allowed a delay of 53 calendar days when 24 of the
days occurred over the winter break. LAUSD (May 24, 2011) OAH 2011010957,
which cited to: J.P. v. Ripon Unified School Dist. (E.D. Cal. 2009) 2009 WL
1084993.
• And a recent Federal District Court case allowed for a delay of 41 calendar days.
C.W. v Capistrano Unified Sch. Dist. (C.D.Cal. 2012) 2012 WL 3217696.
• Therefore, we recommend no more than 30 calendar days even during the summer.
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IEE
LEA allowed to provide various limiting criteria on IEE including cost.
• Goleta Union Sch. Dist (OAH 5-11-15) No. 2014100277 2014080072.
• Detailed IEE analysis – LEA, through Santa Barbara County SELPA policy,
allowed maximum cost for psychoeducational IEE at $4,500 in absence of proof
showing that student had unique circumstances requiring increased cost. Student
had sought $6,000.
• Distinguished psychoeducational vs. neuropsychological evaluation.
• Allowed for three month delay (during which good faith negotiations were
occurring) between request for IEE and LEA filing for hearing as LEA initially
agreed to IEE, but set limit on $4,500, and LEA filed for hearing within two
weeks of parent (through legal counsel) terminating negotiations.
• Upheld in A.A. v. Goleta Union Sch. Dist. (C.D.Cal. 2017) 2017 WL 700082.
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Garden Grove Unified SD (OAH 11-6-12) 2012070599, Pg. 7.
5. Additionally, if an IEE is at public expense, the criteria under which the assessment is obtained,
including the location, limitations for the assessment, minimum qualifications of the assessor, cost
limits, and use of approved instruments must be the same as the criteria that the school district
uses when it initiates an assessment, to the extent those criteria are consistent with the parent’s
right to an IEE. (34 C.F.R. § 300.502(e)(1).) Further, school districts may establish criteria to
ensure that publicly funded IEE’s are not unreasonably expensive. (Letter to Wilson, 16 IDELR
83, (OSEP October 17, 1989).)
6. When a parent requests an IEE, the school district must provide the parent with information
about where the IEE may be obtained, as well as the school IEE criteria. (34 C.F.R. § 300.502
(a)(2); see Letter to Bluhm, 211 IDELR 2237A (OSEP 1980).)
7. When enforcing reasonable cost containment criteria, a school district must allow the parents
the opportunity to demonstrate that unique circumstances justify an IEE that does not fall within
the school district’s criteria. An IEE that falls outside the school district’s criteria is justified by
the child’s unique circumstances, and that IEE must be publicly funded. (Letter to Kirby, 213
IDELR 233 (OSEP May 4, 1989); Letter to Anonymous, 111 LRP 13073, (OSEP, August 13,
2010).)
• See also, D.A. v. Fairfield-Suisun Unified Sch. Dist. (E.D.Cal. 2013) 2013 WL 5278952.
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Questions?

Information in this presentation, including
but not limited to PowerPoint handouts and
presenters’ comments, is summary only and
not legal advice. We advise you consult with
legal counsel to determine how this
information may apply to your specific facts
and circumstances.
Carl D. Corbin, General Counsel
ccorbin@sclscal.org

School & College Legal Services of California
5350 Skylane Boulevard
Santa Rosa, CA 95403
(707) 524-2690
www.sclscal.org
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CONFIDENTIAL
Addendum ERMHS/Socio-Emotional and Eligibility Discussion Report
Name: Charlie Mills
Birthdate: 06/02/2002
Grade: 9th
Gender: Female
Date of Report: 6/9/2016

School: Grand River Community School
Age: 14
Teacher: Quigley
Date of Assessments: X, Y, Z, etc.

This assessment was completed in accordance with Education Code section 56001(j):
Procedures and materials for assessment and placement of individuals with exceptional needs shall be selected and
administered so as not to be racially, culturally, or sexually discriminatory. No single assessment instrument shall be
the sole criterion for determining the placement of a pupil. The procedures and materials for assessment and placement
shall be in the individual’s mode of communication. Procedures and materials for use with pupils of limited-English
proficiency, as defined in subdivision (m) of Section 52163 and in paragraph (18) of Section 1401 of Title 20 of the
United States Code, shall be in the individual’s native language, as defined in paragraph (20) of Section 1401 of Title
20 of the United States Code. All assessment materials and procedures shall be selected and administered pursuant to
Section 56320.

EVALUATION MEASURES
Records Review:
IEPs from 2011-2015
Psycho-educational Initial Assessment, Howell Middle School, 3/2011
Socio-Emotional Assessment, Howell Middle School, 3/2014
Observations:
2/27/2016-Jenny Cook, BCBA, Livingston SELPA
Interviews:
Charlie Mills, Student
John Mason, Grand River Community School Teacher
Socio-Emotional Assessments:
Behavior Assessment Scale for Children, Second Edition (BASC3)
o Teacher and Student Rating
Reynolds Adolescent Depression Scales, Second Edition
o Student Rating
Multi-Dimensional Anxiety Scale for Children, Second Edition (MASC2)
o Student Rating
CHARLIE’S STRENGTHS
Charlie has reported that she enjoys working with animals and drawing. Charlie loves to draw,
socialize and make jokes, hangout with friends and family, explore outdoors, and she prefers hands
on learning over anything else.
REASON FOR REFERRAL/PURPOSE OF EVALUATION
Charlie was referred by the IEP team in an effort to re-consider her current eligibility as well as
update her present socio-emotional status. Charlie currently qualifies for special education services
under the special education eligibility category of Specific Learning Disability. The IEP team
requested that the eligibility categories of Other Health Impairment and Emotional Disturbance be
reviewed to determine if Charlie’s behaviors may be best described under these categories.

Charlie Mills
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The information from this report seeks to (a) document Charlie’s present level of socio-emotional
and behavioral functioning and (b) to determine if Charlie would qualify for additional IEDIA
eligibility categories.

CURRENT IEP
Charlie currently qualifies for IEP as a student with a Specific Learning Disability with processing
deficits noted in the area of attention and verbal processing and a discrepancy in the areas of
written expression and math calculation when compared to peers her age and grade level.
Charlie attends Grand River Community School. IEP services include Specialized Academic
Instruction and Educationally Related Mental Health Services (ERMHS) Individual and Parent
Counseling and School Consultation. IEP goals are written in the areas of math, writing, on task
behavior, college awareness, career awareness, and attendance.
BACKGROUND INFORMATION
Information on Charlie’s health and developmental history was obtained from previous psychoeducational reports and school records.
Health and Developmental History
Review of records indicates that Charlie’s prenatal and birth history was without complications.
Charlie reached developmental milestones within normal limits.
Charlie reported that she started self-harming when she was eleven years old. Charlie has a history
of suicidal ideation, has attempted suicide, and been admitted to Sempervirens Psychiatric Facility
in Howell, CA. Charlie was admitted to Aurora treatment center in Santa Rosa, CA for acute
suicidal and self-harm behaviors and received services from May 19-29, 2015. Charlie reported
that she experiences insomnia. She has also reported to experience body issues and bulimia. Dr.
Elliott with Livingston County Department of Health and Human Services Children and Family
Services diagnosed Charlie in April 2015 with chronic Anxiety and Major Depressive Disorder.
She was prescribed and took Zoloft in the past but reported that it did not help with depression.
Charlie’s medications were changed to Lamictal, Ativan, and Prozac. She recently reported to her
ERMHS Behavioral Health Clinician that she is not taking any medications at present. Charlie is
reported to have requested medical interventions to treat depression. She has been seen in the past
by David Weaver, a mental health clinician with Livingston County Department of Health and
Human Services Children and Family Services in 2015, for family therapy mandated by Child
Welfare Services.
Family/Socio-Cultural History
Charlie lives with her mom, Karen Mills, uncle, and younger brother. Charlie is close to her
grandmother, Cecelia, who lives next door to her. Charlie’s parents divorced when she was eight
years of age. Charlie is of Caucasian decent and English is reported to be the primary language
spoken at home.
School History
Charlie attended South Howell Elementary School in the Howell Elementary School District
(HESD) for kindergarten through third grade. She transferred to South Lake Union School for
fourth grade and returned to HESD for fifth grade where she was enrolled at Oak Grove Middle
School. Charlie then transferred to Howell Junior Academy, a local private school, for sixth grade.
Charlie returned to HESD for seventh and eighth grade. Charlie was on a reduced day in eighth
Charlie Mills
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grade due significant anxiety that she experienced at school. She began received ERMHS
individual counseling on February 3, 2015. Charlie has a long history of school absences due to
socio-emotional challenges. Charlie was recently expelled from Howell High School for being
under the influence of marijuana at school on numerous occasions.
PREVIOUS ASSESSMENTS
Socio-Emotional Assessments:
Multi-disciplinary Initial Assessment, 3/2011:
Brown ADD Scales
Behavior Assessment System for Children, Second Edition (BASC-2)
 Teacher completed questionnaires indicated that attention related concerns were present
and had a definitive negative impact on Charlie’s ability to maintain the pace of the
academic curriculum.
Multi-disciplinary Triennial Assessment, 3/2014:
Piers-Harris 2 Children’s Self-Concept Scale, Second Edition
Charlie reported more negative aspects of herself than positive. Charlie indicates that her looks bother
her, she is unpopular, she is not good in her school work and she is not an important member of her
class. She also reports that she often gets into trouble, she hates school, and she is dumb about most
things.
Cognitive Assessments:
Multi-disciplinary Initial Assessment, 3/2011:
Wechsler Intelligence Scale for Children, Fourth Edition (WISC-IV)
 Verbal Comprehension Index: SS 106
 Perceptual Reasoning Index: SS 110
 Working Memory Index: SS 104
 Processing Speed Index: SS 88
 Full Scale Intelligence Quotient: SS 105
Multi-disciplinary Triennial Assessment, 3/2014:
Cognitive Assessment System
 Planning Index: SS 77
 Simultaneous Index: SS 94
 Attention Index: SS 85
 Successive Index: SS 110
Beery Developmental Test of Visual-Motor Integration-6th Edition (VMI)
 Sequencing Visual Perception: SS 65
 Complex Visual Perception: SS 113
Academic Assessments:
Multi-disciplinary Initial Assessment, 3/2011:
Woodcock-Johnson Tests of Achievement, Third Edition (WJ-III)
 Total Achievement SS 93
 Broad Reading SS 100
 Broad Math SS 92
 Broad Written Language SS 85
Multi-disciplinary Triennial Assessment, 3/2014:
Kaufman Tests of Academic Achievement, Second Edition
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Reading Composite 107
Math Composite 78
Written Language Composite 82

PRESENT LEVELS/CURRENT ASSESSMENTS
In accordance with California Education Code 56320, the following considerations have been
made with regard to procedures and materials to ensure compliance with all federal and state
regulations.
All tests were assessments were administered in the student’s primary language or other mode of
communication, unless the assessment plan indicates reasons why this provision and
administration are not clearly feasible. Assessments were performed in all areas related to the
suspected disability by qualified personnel using technically sound instruments. The assessment(s)
used for this evaluation have been validated for the specific purpose for which they were used and
the evaluation was valid. Trained personnel, in conformance with instructions provided by the test
producer, administered the test or observation protocols. Tests and other assessment materials
include those tailored to assess specific areas of educational need and not merely those that are
designed to provide a single general intelligence quotient. Tests are selected and administered to
best ensure that when a test administered to a pupil with impaired sensory, manual, or speaking
skills produces test results that accurately reflect the pupil’s aptitude, achievement level, or any
other factors the test purports to measure and not the pupil’s impaired sensory, manual, or speaking
skills unless those skills are the factors the test purports to measure. A variety of tools and
strategies were used to gather functional and developmental information to determine eligibility
and content of the IEP.
INTERVIEWS
Charlie Mills:
Charlie reported that at Howell High School, she would avoid going to school due to anxiety about
completing her work/assignments. She stated that she felt too anxious to go to school, but that the
longer she was absent the more anxious she would get and she would feel like she should “just
give up” since she was so behind in her school work. Charlie was asked about the environmental
differences between her new school, Grand River Community School, and her previous school,
Howell High School. Charlie communicated that due to her insomnia, that Grand River
Community School start time works better with her natural sleep cycle since she likes to stay up
later. Charlie finds it easier to manage her anxiety since she also has shorter school days; a
decrease in the duration of being expected to engage in academic tasks. Charlie expressed that she
is more motivated to complete her school work since she now works on a packet that is structured
to fit “the way she learns” (She can read the information and complete the packets number by
number, and section by section) and she earns credit more quickly by completing the packets than
she did in a general education setting. At the end of the interview, Charlie said would like to work
on multiple credit packets at a time, even if it means she will earn credits more slowly. She
expressed the reason to be because she gets bored with only reading about one subject for
prolonged periods of time. Charlie also said she has been interacting with her peers at Grand River
Community School, and that she is still able to hang out with her friends from Howell High
School.
John Mason, Grand River Community School Teacher:
Charlie’s teacher expressed that Charlie has been doing well, attending school, and completing her
assignments. He expressed that Charlie had been absent for a couple of days, but that her absence
was due to her having strep throat.
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[Really should also have interview with parent here]
Observations
Charlie was observed on May 24 , 2016 from 10:00 am-11:00 am at Grand River Community
School in Jon Mason’s class by Jenny Cook, SELPA Behavior Support Specialist. When the
observer arrived, Charlie was at her desk working on a science and health packet. Charlie
appeared to be on-task and focused on completing her packet; she was also listening to music on
her iPhone while she was completing her work and her desk is located at the front of the
classroom.
th

Addendum Socio-Emotional Assessments
Behavior Assessment System for Children, Third Edition (BASC3)
The Behavior Assessment System for Children, Third Edition (BASC3) is a well-known system
used by psychologists, education professionals, physicians, and other clinicians to learn about a
child’s behavior and feelings. Clinical scores are grouped into the following ranges: Low (not
exhibited), Average (no concern), At-Risk (monitor), and Clinically Significant (high level of
maladjustment). Adaptive scores are grouped: Very High (very highly adaptive), High (highly
adaptive), Average (average in adaptability), At-Risk (monitoring of adaptability warranted), and
Clinically Significant (high level of maladjustment). Charlie’s teacher, Jon Mason, at Grand River
Community School completed a Teacher Rating Scale on 6/1/2016. A BASC3 Parent Report was
sent home but was not returned in time to include in this report.
BASC-3 Scale Range
Mean T-Score: Average of 50 and a standard deviation of 10.
T-Scores
Description
Clinical Scales
70+
Clinically Significant
60-69
At-Risk
41-59
Average/No Concern
31-40
Low/Not Exhibited
Adaptive Scales
60-69
High
41-59
Average/No Concern
31-40
At-Risk
0-30
Clinically Significant

The validity indices on the teacher report is within the normal range indicating that these results
are likely valid estimate of Charlie’s behaviors.

CLINICAL AND ADAPTIVE T-SCORE PROFILE
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 General Combined

45

43

48

45

45

44

44

44

46

46

46

50

45

44

50

51

52

50

51

51

37

24

59

40

36

36

32

31

41

43

40

64

40

34

49

54

57

48

52

52

Percentile
General Combined

Externalizing Behaviors: At school, Charlie is observed to display Average Externalizing
behaviors in Hyperactivity, Aggression, and Conduct Problems. These results suggest no
concerns about excessive restlessness as compared to her peers or difficulties with impulse control
and sitting still, (Hyperactivity), no concerns with regard to verbal or physical aggression
(Aggression), and no concerns with Charlie’s abilities to follow school rules (Conduct
Problems).
Internalizing Behaviors: At school, Charlie is observed to display Average Internalizing behaviors
in Anxiety, Depression, and Somatization. Charlie does not appear to be sad or stressed
(Depression), worry (Anxiety), or complain of physical ailments that may be emotionally based
(Somatization).
Atypicality and Withdrawal: At school, Charlie is observed to demonstrate Average behaviors with
no concerns in Atypicality (acting in a way that appears immature or odd to others) and
Withdrawal (withdrawing from social situations).
School Problems: At school, Charlie demonstrates Average abilities with maintaining her attention
to tasks (Attention Problems) and comprehending and completing schoolwork (Learning
Problems).
Behavioral Symptoms (Attention Problems, Hyperactivity, Depression, and Aggression): Charlie
is observed to demonstrate Average behaviors at school in the Behavioral Symptoms Index. This
scale is most telling of a behavioral disorder impacting a student at school.
Adaptive Scales: On the Adaptive Scales, at school, Charlie’s teacher observes her to display
Average skills in her ability adapt to changes (Adaptability); interact with others (Social Skills);
work on projects with peers in constructive ways (Leadership); organize and manage academic
demands (Study Skills); and express herself appropriately with words (Functional
Communication).
Historical BASC Results
Scale
Externalizing Problems
Hyperactivity
Aggression
Conduct Problems
Internalizing Problems
Anxiety
Depression
Somatization
Behavioral Symptom Index
Atypicality
Withdrawal
School Problems
Attention Problems

Charlie Mills

October 2014
Classification
Teacher 1

October 2014
Classification
Teacher 2

October 2014
Classification
Parent

June 2016
Classification
Teacher

Average
Average
Average
Average
Average
Average
Average
Average
Average
Average
Average
At Risk
At Risk

Average
Average
At Risk
Average
Average
Average
At Risk
Average
At Risk
Average
At Risk
At Risk
At Risk

Clinically Significant
Clinically Significant
Clinically Significant
Clinically Significant
Clinically Significant
At Risk
Clinically Significant
Clinically Significant
Clinically Significant
Clinically Significant
Average
--At Risk

Average
Average
Average
Average
Average
Average
Average
Average
Average
Average
Average
Average
Average
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Learning Problems
Adaptive Skills
Adaptability
Social Skills
Leadership
Study Skills
Activities of Daily Living
Functional Communication

At Risk
Clinically Significant
At Risk
Clinically Significant
Clinically Significant
At Risk
--At Risk

At Risk
At Risk
Clinically Significant
At Risk
At Risk
At Risk
--At Risk

--At-Risk
At-Risk
Average
Average
--At-Risk
Average

Average
Average
Average
Average
Average
Average
Average
Average

Results from past socio-emotional assessments indicate that Charlie does not display significant
emotional or behavioral problems at school.
Behavior Assessment Scale for Children, Self-Report of Personality
Charlie was administered the BASC3 Self-Report of Personality on 5/31/2016 where she was
asked to answer 176 questions about her thoughts and perceptions.
The validity index on Charlie’s self-report is within the acceptable range indicating that the results
below are a valid estimation of her thoughts and perspective. Charlie reported concerning
internalizing feelings and self-esteem.

CLINICAL AND ADAPTIVE T-SCORE PROFILE

 General Combined

58

57

54

58

57

75

65

75

79

66

91

79

68

55

62

78

27

31

17

38

22

79

78

66

79

80

98

91

98

98

92

99

99

93

72

88

99

3

6

1

13

1

Percentile
General Combined
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School Problems: Charlie’s responses indicate Average feelings in Attitude to School, Attitude to
Teachers, and Sensation Seeking. Charlie reported feeling positive about school and that she
feels her teachers understand her and trust her. Charlie indicated no concerns in Sensation Seeking
indicating that she does not tend to seek out high risk situations.
Internalizing Problems: Charlie’s responses were in the Clinically Significant range in Locus of
Control, Anxiety, Depression, and Somatization. Charlie reported feelings of unhappiness,
sadness, and stress that may result in an inability to carry out everyday activities or may bring on
thoughts of suicide (Depression); the tendency to worry and experience stress often (Anxiety);
that she has little control over her life and gets blamed for things she can’t help (Locus of
Control); and that she experiences physical pain such as headaches or stomach aches more often
than her peers (Somatization). When a serious health problem is not present, these concerns may
be an indication of an underlying emotional problem. Charlie reported At Risk feelings in Social
Stress and Sense of Inadequacy. Charlie reported that she experiences difficulties with
establishing and maintaining close relationships with others and is sometimes isolated and lonely
(Social Stress) and that she feels unhappy with her performance, even when she puts forth
substantial efforts (Sense of Inadequacy). Charlie did not indicate that she experiences unusual or
intrusive thoughts (Atypicality).
Inattention/Hyperactivity: Charlie reported Clinically Significant responses in Attention
Problems indicating that she experiences difficulties maintaining her attention to academic tasks
(Attention Problems) and Average responses Hyperactivity indicating that she does not view
herself as being restless more often than her peers or experience difficulties with impulse control.
Emotional Symptom Index: Charlie indicated Clinically Significant feelings as measured in the
Emotional Symptom Index. This index is the most telling of a significant emotional disorder that
may be impacting a student.
Adaptive Skills: Charlie indicated Clinically Significant feelings in Relationship with Parents
indicating that at times she experiences a strained relationship with her family. She reported
Clinically Significant dissatisfaction and negative feelings about her physical appearance (SelfEsteem). Charlie reported At Risk feelings about how liked she is by others (Interpersonal
Relations) and some dissatisfaction with her ability to make decisions, solve problems, and/or be
dependable, when compared to others her age (Self-Reliance).

Scale

Historical BASC Self Report
October 2014
Classification

School Problems
Attitude to School
Attitude to Teachers
Sensation Seeking
Internalizing Problems
Atypicality
Locus of Control
Social Stress
Anxiety
Depression
Sense of Inadequacy
Somatization
Inattention/Hyperactivity
Attention Problems

Charlie Mills

Average
At Risk
Average
--Average
Average
Average
Average
Average
Average
At Risk
Average
Clinically Significant
At Risk
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June 2016
Classification
Average
Average
Average
Average
Average
Average
Clinically Significant
At Risk
Clinically Significant
Clinically Significant
At Risk
Clinically Significant
At Risk
At Risk

6/9/2016

Hyperactivity
Emotional Symptoms Index
Personal Adjustment
Relationship with Parents
Interpersonal Relations
Self-Esteem
Self-Reliance

Clinically Significant
At Risk
Clinically Significant
Clinically Significant
Average
Clinically Significant
At Risk

Average
Clinically Significant
At Risk
Clinically Significant
At Risk
Clinically Significant
At Risk

Based on current results, Charlie reported an increase of her internalizing behaviors compared to
results from October 2014. Charlie reported less challenges with Hyperactivity at present
compared to October 2014.
Multidimensional Anxiety Scale for Children (MASC-2)
The Multidimensional Anxiety Scale for Children (MASC-2) is a comprehensive assessment of
anxiety dimensions in children and adolescents aged 8 to 19 years. The MASC-2 assesses a broad
range of emotional, physical, cognitive, and behavioral symptoms, and features scales that
represent the important dimensions of childhood anxiety. Charlie completed the MASC-2 SelfReport scale on 5/31/2016. A MASC-2 Parent Report was sent home but was not returned in time
to include in this report.
MASC-2 Scale Range
T-Scores
70+
65-69
60-64
55-59
40-54
<40

Description
Very Elevated
Elevated
Slightly Elevated
High Average
Average
Low

SCALE/SUBSCALE
Separation Anxiety/Phobias
GAD Index
Anxiety
Social Anxiety
Scales
Humiliation/Rejection
Performance Fears
Obsessions and Compulsions
Physical Symptoms Total
Physical
Symptoms
Panic
Tense/Restless
Harm Avoidance
MASC-2 Total Score

Charlie
51
74
69
68
67
49
84
82
69
76
46

Description
Average
Very Elevated
Elevated
Elevated
Elevated
Average
Very Elevated
Very Elevated
Very Elevated
Average
Elevated

The results of Charlie’s responses indicate a High probability that she experiences one or more
anxiety disorders.
Separation Anxiety/Phobia Scale: The Separation Anxiety/Phobias scale score reflects the extent
to which Charlie is anxious about being alone or scared of certain places or things. The responses
provided by Charlie were in the Average range with no concerns.
Generalized Anxiety Disorder (GAD) Index: The GAD Index score reflects the extent to which
Charlie may be experiencing symptoms similar to youth diagnosed with Generalized Anxiety
Disorder, including elevated worry about future, events and associated physical symptoms.
Charlie Mills
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Charlie’s responses were in the Very Elevated range indicating that Charlie experiences
characteristics of generalized anxiety including feeling tense, experiences trouble breathing, feels
restless, feels sick to her stomach, worries about doing something stupid or embarrassing, and
worries about what other people think of her.
Social Anxiety Scale: The Social Anxiety Total scale comprises the following subscales:
Humiliation/Rejection, which reflects anticipation of embarrassment, and Performance Fears,
which reflects anticipatory anxiety about being "on stage" in a public or interpersonal context.
Charlie’s responses were in the Elevated range.
Humiliation/Rejection Subscale: The Humiliation/Rejection subscale score reflects the extent to
which Charlie may be anxious about being humiliated, embarrassed, or rejected by others in social
settings. Charlie’s responses were in the Elevated range on the Humiliation/Rejection subscale
indicating that she worries about other mocking her, worries about doing something stupid, and
worries about appearing stupid to others.
Performance Fears Subscale: The Performance Fears subscale score indicates the extent to
which Charlie may be feeling anxious about performing (e.g., public speaking, answering a
teacher’s question in class) in public settings. Charlie’s responses were in the Elevated range
indicating that Charlie may worry about being called on in class, get nervous about performing in
public, feels shy, and has trouble initiating interactions with peers.
Obsessions and Compulsions Scale: The Obsessions and Compulsions scale score reflects the
extent to which Charlie may be experiencing obsessive thoughts and/or engaging in compulsive
behaviors that are consistent with a diagnosis of Obsessive-Compulsive Disorder. Charlie’s
responses were in the Average range with no concerns.
Physical Symptoms: The Physical Symptoms Total scale comprises the following subscales:
Panic and Tense/Restless. Although physical symptoms alone are not predictive of anxiety
disorders at the diagnostic level, they are often targets for treatment. Charlie’s responses were in
the Very Elevated range.
Panic Subscale: The Panic subscale score indicates the extent to which Charlie may be
experiencing panic symptoms. Charlie’s responses were Very Elevated range indicating that
Charlie may feel sick to her stomach, have trouble breathing, feels dizzy, experience chest pains or
irregular heartbeats, and may feel strange, weird or unreal at times.
Tense/Restless Subscale: The Tense/Restless subscale score indicates the extent to which Charlie
may be feeling tense, shaky, jumpy, restless, or on edge. Charlie’s responses were in the Elevated
range. Specifically, Charlie reported that she “Often” gets shaky or jittery and “Often” feels
restless or on edge.
Harm Avoidance Subscale: The Harm Avoidance scale score reflects the extent to which Charlie
attempts to avoid negative outcomes, wrongdoings, and/or dangers (e.g., experiential avoidance).
Charlie’s responses were in the Average range with no concerns noted.

Charlie Mills

CONFIDENTIAL
110
Page 10 of 14

6/9/2016

Reynolds Adolescent Depression Scale, Second Edition (RADS2)
The Reynolds Adolescent Depression Scale, Second Edition (RADS2) is a 30-item self-report
measure that assesses the four basic dimensions of depression: Dysphoric Mood,
Anhedonia/Negative Affect, Negative Self-Evaluation, and Somatic Complaints. The RADS-2
standard scores and associated clinical cutoff score provide an indication of the clinical severity of
the individual’s depressive symptoms. Charlie was administered the RADS-2 on 5/31/2016 which
yielded the following results:
RADS2 Scale Range
T-Score
Range
Below 61
Normal Range
61 to 64
Mild clinical depression range
65 to 69
Moderate clinical depression
70 & above
Severe clinical depression
Scale/Subscale
Dysphoric Mood
Anhedonia/Negative Affect
Negative Self-Evaluation
Somatic Complaints
Depression Total

T Score
64
60
68
69
69

Percentile Rank
95
87
95
99
97

Classification
Mild
Average
Moderate
Moderate
Moderate

Charlie’s results on the RADS2 Self-Report were in the Moderate range in Depression Total.
Charlie reported Mild experiences of Dysphoric Mood (sadness, crying, loneliness, irritability,
worry and self-pity), Average Anhedonia/Negative Affect (disinterest in pleasurable activities),
Moderate Negative Self Evaluation (low self-worth, thoughts of self-harm, and feeling like others
do not care about her); and Moderate Somatic Complaints (sleep disturbance, feeling ill, and
fatigue).
Critical Items:
On critical items, Charlie reported that she is socially withdrawn, self-injurious, and feels helpless.
Emotional Disturbance Decision Tree (EDDT)
The Emotional Disturbance Decision Tree (EDDT) provides a standardized approach to the
assessment of Emotional Disturbance (ED). The EDDT encompasses all the federal criteria and
addresses the broad emotional and behavioral nuances of children who may require special
education services under the criteria of Emotional Disturbance. The EDDT-Parent Form offers
schools a standardized approach to gathering parent information about a student’s functioning in
the areas that make up the federal ED criteria. The form evaluates the presence of clusters and
possible comorbidities, including Attention-Deficit Hyperactivity Disorder, Possible
Psychosis/Schizophrenia, and Social Maladjustment. The Level of Severity Cluster provides an
indication of the severity of emotional-behavioral problems a child is facing, and the Motivation
Cluster and Resilience Scales measures student strengths. Charlie’s teacher, Jon Mason, at Grand
River Community School completed an EDDT-Teacher Form rating form with the following
results:
T Score range
<54
55-59
60-69
70-79

Charlie Mills
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>80

Very High Clinical

EDDT Potential Exclusionary Items
Inconsistency Score Acceptable
Average/Near Average Intelligence
Normal/Near Normal Vision
Normal/Near Normal Hearing
Emotional Problems Present for Six Months or More
Emotional Disturbance Characteristics
Inability to Build or Maintain Relationships
Inappropriate behaviors or feelings
Pervasive Mood/Depression
Physical Symptoms or Fears
TOTAL
Scales
Attention Deficit Hyperactivity Disorder (ADHD)
Possible Psychosis/Schizophrenia
Social Maladjustment
Level of Severity
Educational Impact

Qualitative Label
Yes
Yes
Yes
Yes
No
T Score
45
48
53
42
45

Qualitative Label
Normal
Normal
Normal
Normal
Normal

Qualitative Label
Normal
Normal
Normal
Not Severe
No Impact

Results provided by Charlie’s teacher at Grand River Community School indicate that she does not
meet the federal criteria of emotional disturbance, does not display ADHD behaviors or
psychosis/schizophrenia, and is not socially maladjusted. There is no educational impact and the
level of severity is low.
SUMMARY
Charlie is an artistic student who enjoys animals. She was referred for socio-emotional
assessments to determine if she would meet additional IDEA eligibility criteria in the categories of
Other Health Impairment and/or Emotional Disturbance for special education services. Charlie has
a medical diagnosis of Major Depressive Disorder and Anxiety Disorder by a child psychiatrist.
Current socio-emotional assessments indicate that Charlie experiences significant internalizing
feelings including depression, anxiety, and somatization. Charlie reported significant social anxiety
including worries about other mocking her, worries about doing something stupid, and worries
about appearing stupid to others. She also reported significant experiences of panic. These
behaviors are not observed in the school setting.
In the school setting, Charlie is doing well at Grand River Community Schoool and is not reported
to display any internalizing or externalizing behaviors. She has historically not demonstrated
significant internalizing and externalizing behaviors at school. Current assessments indicate that
Charlie does not meet the federal criteria as a student with an emotional disturbance.
ELIGIBILITY STATEMENT
Based on current assessments as mandated under state and federal regulations under the
Individuals with Disabilities Education Act (IDEA) 2004 and the California Code of Regulations,
Title 5, Section 3030, it is this examiner’s opinion that Charlie qualifies for an IEP as a student
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with an Other Health Impairment based on a diagnosis of Anxiety Disorder and Major Depressive
Disorder. See below discussion of the criteria to meet these eligibilities.
EMOTIONAL DISTURBANCE:
According to California Code of Regulation, Title 5, Section 3030(b)(4) Emotional disturbance
means a condition exhibiting one or more on the following characteristics over a long period of
time and to a marked degree that adversely affects a child's educational performance:
 Yes
 No
(A) An inability to learn that cannot be explained by intellectual,
sensory, or health factors. Past assessments indicate that Charlie
experiences a Specific Learning Disability.
 Yes
 No
(B) An inability to build or maintain satisfactory interpersonal
relationships with peers and teachers. Charlie does not meet this
criterion as she is observed and reported to have relationships
with both peers and adults at school.
 Yes
 No
(C) Inappropriate types of behavior or feelings under normal
circumstances. Charlie does not meet this criteria based on
BASC3 reports.
 Yes
 No
(D) A general pervasive mood of unhappiness or depression.
Charlie did report high levels of on socio-emotional assessments,
however these behaviors are not reported in the school setting.
 Yes
 No
(E) A tendency to develop physical symptoms or fears associated
with personal or school problems. Charlie did report high levels
of somatization on socio-emotional assessments, however these
behaviors are not reported in the school setting.
Discussion: It is this examiner’s opinion that Charlie does not meet the eligibility criteria as a
student with an emotional disturbance. All final decisions regarding eligibility will be determined
by the IEP team.
OTHER HEALTH IMPAIRMENT:
According to California Code of Regulation, Title 5, Section 3030(b)(9) a student has an “other
health impairment” if he or she exhibits one or more of the following:
 Yes
 No
Limited strength. Observations and teacher reports indicate that
Charlie displays physical and mental strength, is able to
participate in school and physical activities, and is not limited by
his strength.
 Yes
 No
Limited vitality. Observations, teacher and parent reports
indicate that Charlie displays energy, is able to participate in
school and physical activities, and is not limited by her vitality.
Yes
 No
Limited alertness, including heightened alertness to
environmental stimuli, that result in limited alertness with respect
to the educational environment. Charlie indicated that she
experiences difficulty focusing in the classroom and completing
assignments with distracting stimuli.
In addition:
Yes
 No
The above condition(s) must be due to chronic or acute health
problems including, but not limited to, asthma, ADD or ADHD,
diabetes, epilepsy, a heart condition, lead poisoning, leukemia,
nephritis, rheumatic fever, Tourette syndrome, cancer, chronic
kidney disease, cystic fibrosis, tuberculosis and other
communicable infectious disease, hematological disorders (e.g.,
hemophilia, sickle cell anemia.) Charlie has a medical diagnosis
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of Major Depressive Disorder and Anxiety Disorder from a child
psychiatrist with Livingston County Children and Family
Services.
Yes
 No
The above condition(s) adversely affect the student’s educational
performance. These disabilities do impact Charlie’s educational
performance based on absences and achievement.
Yes
 No
The physical disability (or disabilities) is/are not temporary in
nature. File review and interviews indicate that Charlie has
experienced difficulty with academic achievement and emotional
regulation since at least seventh grade.
Discussion: It is this examiner’s opinion that Charlie is eligible for special education services as a
student with an Other Health Impairment due to a medical diagnosis of Major Depressive Disorder
and Anxiety Disorder. All final decisions regarding eligibility will be determined by the IEP team.
RECOMMENDATIONS
The IEP Team should discuss this report and other relevant information in order to determine any
other modifications and interventions that may be helpful for Charlie. Based on current
assessments conducted, the following recommendations are offered as suggestions for supporting
Charlie’s ongoing educational development:
1. Positive reinforcement for engagement in alternative (i.e., healthy) behavior (e.g. coming to
school, positive thinking, etc.) and reductions in negative coping skills (e.g. self-harm, selfcriticism, etc.).
2. Support resiliency skills: Charlie is reported to demonstrate resiliency skills in her artistic
talents and relationship with positive adults at school. It is recommended that these skills be
encouraged whenever possible.
3. Counseling: I recommend Charlie receive individual (or group) counseling for 30 minutes
per school week to address the attached proposed mental health goal(s).
It has been a pleasure working with Charlie and the IEP team in better understanding her current
socio-emotional functioning. Please feel free to contact me should any team member has concerns
or questions.
Respectfuly submitted by,

___________________________
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