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AGENDA
•COVID-19 Issues
•ERMHS
•Larry P.
•And, dedicated time at the end of the
presentation to ask (and have
answered) your questions on any
(education-related…) topic!
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COVID-19 Issues
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Duty under the IDEA in the COVID-19
Environment
• The Individuals with Disabilities Education Act (“IDEA”) is federal law, so
waivers/exceptions will ultimately need to come from Washington D.C. – Not from
Sacramento.
• And there has been little latitude granted to LEAs from D.C.:
• March 12, 2020, Dept. Ed. “Q&A Providing Services…”
• “…generally more than 10 consecutive days...”
• April 27, 2020, U.S. Secretary of Ed., Betsy DeVos’ Report to Congress.
• “…[crickets]…”
• July 6, 2020, OSERS/OSEP Q&A Part C Eval. Timelines.
• Case-by-Case? Extra time? Maybe?
• September 28, 2020, OSEP, 7 page, 7 Q&A Part B.
• Nothing new – the IDEA is in full effect!
• September 28, 2020, OCR, 9 page, 13 Q&A.
• Did we mention the IDEA is in full effect and do not discriminate?
• But explicitly addresses waivers – see Q&A 9.
• October 21, 2020, OSEP Q&A Part C provision of services.
• https://www.ed.gov/coronavirus/program-information#speced
www.sclscal.org  4
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Duty under the IDEA in the COVID-19
Environment
• Sacramento provided some limited relief during the 20192020 school year regarding timelines.
• SB 117 and CDE – when school is “closed”* the closure days
did not count (like on summer/winter break).
• See ECs 56321and 56344.

• But SB 98 did not continue this (very limited…) relief with
the expectation that schools will be “open” either in-person
(preferred) or through partial or complete distance learning…

• https://www.cde.ca.gov/ls/he/hn/specialedcovid19guidance
.asp
www.sclscal.org  5

Duty to Assess (and Provide Services) under
the IDEA in the COVID-19 Environment
The September 30, 2020, Updated CDE Special Education
Guidance.
And CASP gets a shout out from CDE:
The California Association of School Psychologists (“CASP”) has
developed several resources related to assessments and COVID19, including considerations and recommendations for conducting
in-person assessments. Those resources can be accessed by
visiting the CASP website at https://casponline.org/aboutcasp/publications/covid-19-resources/

www.sclscal.org  6

© 2022 | www.sclscal.org

3

Duty under the IDEA in the COVID-19
Environment
The meaning of “closed:”
Long Beach closed its schools on March 16, 2020 because of the COVID19 pandemic. Long Beach also had a scheduled April 10, 2020 holiday
and spring recess from April 13, to 17, 2020; both scheduled school
closures were on Long Beach’s 2019-2020 school year calendar. Long
Beach sent a notice to all parents and a prior written notice to all special
education parents on April 16, 2020, informing parents that Long Beach
would resume direct teaching and offered a total of three to four-hour
blend of teacher directed remote learning, and self-learning beginning
April 23, 2020. Because of COVID-19, Long Beach extended the school
closure of on-site teaching from March 16, 2020 through June 11, 2020,
the end of the 2019-2020 school year.
• Long Beach USD (OAH 10-12-20) No. 2019100147, pg. 46.
www.sclscal.org  7

Duty under the IDEA in the COVID-19
Environment
The meaning of “closed:”
• Under government guidelines, Long Beach resumed school when it
resumed direct teaching to all students by videoconference on April 23,
2020, despite not having returned to on-site learning. As of April 23,
2020, the CDE’s tolling under its March 20, 2020 guidance stopped, and
Education Code’s 30-day timeline started again. Long Beach had until
April 25, 2020, to timely hold the Parent requested IEP team meeting.
Long Beach did not hold the Parent requested IEP team meeting before
Student filed her amended complaint on April 28, 2020. Therefore, Long
Beach was three days late in holding the IEP meeting as of April 28,
2020.
• Long Beach USD (OAH 10-12-20) No. 2019100147, pg. 47.
www.sclscal.org  8
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COVID-19 Case Law - OAH
• OAH has issued various decisions (and orders) that directly discuss the challenges
regarding COVID-19.
• LAUSD (OAH 8-24-20) No. 2020050465.
• Norris Sch. Dist. (OAH 9-2-20) Nos. 2020010423, 2020060184.
• Pleasanton USD & Contra Costa COE (OAH 8-24-20) No. 2020070970, Order
Granting Motion for Stay Put.
• Campbell Union High School District and Santa Clara County Office of Education (OAH 911-20) No. 2020080779, Order Granting Requests for Reconsideration and Granting in Part
and Denying in Part Motion for Stay Put.

• Ventura Unified School District (OAH 9-22-20) No. 2020090317 Order Denying
Motion for Stay Put.
• E.M.C. v. Ventura Unified Sch. Dist. (C.D.Cal. 10-14-20) Order Denying TRO
for in-person services.
• Sacramento City Unified School District (OAH 10-7-20) No. 2020090500 Order
Denying Motion for Stay Put.
www.sclscal.org  9

COVID-19 Case Law - OAH
• Norris Sch. Dist. (OAH 9-20-20) 2020010423-2020060184.
• LEA owe compensatory education associated with distance learning; student did not do well with distance
learning; LEA did not provide all of SAI minutes as per IEP.

• Long Beach USD (OAH 10-12-20) 2019100147.
• First OAH decision that started to find that distance learning was not materially different from in-person
services as per student’s IEP. Continued to analyze failure to provide services under the Van Duyn v. Baker
Sch. Dist. standard (9th Cir. 2007) 502 F. 3d 811. In this case, failure to provide 20% of SAI was “material
failure.”

• Anaheim ESD (OAH 12-1-20) 2020090678.
• LEA prevail on right for in-person assessment.

• Chino Valley USD (OAH 1-29-21) 2020090369 2020100601.
• LEA prevail on right for in-person assessment.

• Rocklin USD (OAH 3-24-21) 2020110250 2020120137.
• Distance Learning Discussed.

• Orcutt Union SD (OAH 4-22-21) 2020100618. pg. 19.
• “Orcutt argued that it could not complete Student’s triennial assessments due to school closures related to
Covid-19. The California Association of School Psychologists recommended against assessing students
during school closures. However, Long acknowledged that federal and state law did not grant any waivers
of the re-assessment process due to Covid-19 related school closures. While Orcutt’s position is
understandable, an ALJ may not create a waiver of the laws regarding assessments when the U.S.
Department of Education, California Department of Education, and the Governor declined to do so.”
www.sclscal.org  10
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COVID-19 Case Law - OAH
• Charter Oak USD (OAH 3-11-21) 2020100198.
• Discuss use of IEP services provided virtually.
• Orcutt Union SD (OAH 3-17-21) 2020061003, pg. 25.
• “Parent testified under oath Student received no counseling. It is difficult to accept that
Orcutt Union maintained no other records or collateral information to confirm
implementation of Student’s IEP other than the one, outdated spreadsheet. Upon the onset of
COVID-19 restrictions, Orcutt Union provided no evidence to indicate counseling services
were curtailed or that counseling was provided remotely.”
• Guadalupe Union SD (OAH 4-19-21) 2021010198 2021020316, pgs. 33-34.
• “To the extent that Student argues that Andrechek’s assessment was not appropriate because
it did not recommend eligibility in the category of autism or recommend a functional
behavior analysis or a behavior plan, the argument is equally unpersuasive. Student does not
address the reason Andrechek gave in her report and testimony for not making that
recommendation. Her assessment occurred during a period in which, because of the COVID19 pandemic, Student was receiving his education virtually at home, where he did not
interact in person with peers or adults. Because observing that interaction is an important part
of determining the educational impact of Student’s autism, Andrechek thought it wise to wait
for his return to in-person learning. Then she could gather more data in order to make a final
recommendation about the educational impact of autism on his learning. That reasoning is
plausible, andno professional appeared at hearing to disagree with it or to opine that Student
needed a functional behavior assessment or a behavior plan to address his autism in the
school setting.”
www.sclscal.org  11

COVID-19 Case Law - OAH
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COVID-19 Case Law - OAH
• Glendale USD (OAH 5-20-21) 2021010304 2020050609, pgs. 50, 54, 55.
• “Glendale Unified was not required to provide a description for the delivery of Student’s IEP
pursuant to California Education Code section 56345, subdivision (a)(9)(A), until the next regularly
scheduled IEP review, which occurred on September 15, 2020. Though the September 15, 2020 IEP
did not contain a description of the means by which the IEP will be provided through distance
learning, Student did not prove the procedural defect significantly impeded Parents’ opportunity to
meaningfully participate in the development of Student’s IEP or deprive Student of an educational
benefit as how Bridgeport would provide distance learning was discussed at the IEP team meeting,
and Student provided no evidence that Bridgeport has not provided this distance learning.”

• “Glendale Unified implemented Student’s behavior intervention program to the extent
practicable in light the COVID-19 state of emergency. During the emergency, Student’s IEP
could not be delivered at school as written. Thus, it was appropriate to adapt Student’s IEP to
deliver the behavior support virtually, as part of Bridgeport’s distance learning program.
(OSERS Supplemental Fact Sheet, supra, at p. 2 [schools may not be able to provide all
services in the same manner they are typically provided).”
• “Therefore, the evidence does not support a conclusion that the virtual delivery of behavior
support in Student’s case was a material deviation of either the November 13, 2018 IEP or
the November 5, 2019 IEP, as amended on December 20, 2019. Accordingly, Student failed
to prove Glendale Unified denied her a FAPE by failing to implement her IEP from March
2020, to December 2020.”

www.sclscal.org  13

COVID-19 Case Law - OAH
• Long Beach USD (OAH 5-6-21) 2020090441.
• Allowed one-to-one aide services to be provided virtually.
• Corona-Norco USD (OAH 5-20-21) 2020120698, pg. 11, 18-19.
• “The COVID-19 situation is analogous. This analysis turns on whether Corona-Norco complied
with Student’s November 5, 2019 IEP, considering COVID-19 guidance issued by the state and
federal governments, and if so, whether Corona-Norco satisfied the IDEA sufficiently to avoid a
finding of a material failure to implement the IEP. If it was not possible to implement Student’s IEP
as written, Corona-Norco was obligated to offer a temporary placement and program that “closely
approximated” Student’s last educational placement or offer compensatory education. (See Ms. S. v.
Vashon Island School Dist. (9th Cir. 2003)337F.3d 1115,1131;Supplemental Fact Sheet,
supra,(OSERS March 21, 2020, p.2).”
• “Student also failed to prove by a preponderance of the evidence that Corona-Norco denied Student
a FAPE by not evaluating Student for distance learning after the school closure. A school district is
required to evaluate students in all areas of need to determine whether supplemental services may
be necessary. (34 C.F.R. §300.304; Ed. Code §56320). There is no evidence Parent or Student
requested an assessment from Corona-Norco in any specific area from March 13 to June 3, 2020, or
that Student manifested weaknesses in any other areas. There was no evidence that Student was not
able to the work under the distance learning plan. Nor did Student prove Corona-Norco was on
notice of any specific deficiencies that may have required additional assessments. Student presented
no evidence that additional assessments between March 13 and June 3, 2020 were warranted.”
www.sclscal.org  14
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COVID-19 Case Law - OAH
• Ventura USD (OAH 6-18-21) 2021030296, pgs. 15-17,
• “Slavin’s entries in the log for SAI time in April are not for direct interaction with Student. They include such
activities as emailing parents explaining the online Canvas platform, considering needed accommodations,
consulting with Student’s general education teacher, and verifying contact information. They also include
reviewing work Student submitted on Canvas, and having a meeting on Zoom with Father, Student and the general
education teacher to discuss why Student was having difficulty with certain assignments. Slavin testified at hearing
that she regards these activities as part of the delivery of SAI to Student, and the law supports her testimony.”
• “California law does not specifically define the term “specialized academic instruction,” but the understanding of
that term in California is that its meaning is the same as the federal term “specially designed instruction.” (See,
e.g., California Legislative Analyst, Overview of Special Education in California, Jan. 3, 2013
(https://lao.ca.gov/reports/2013/edu/special-ed-primer/special-ed-primer-010313.aspx [as of June 15, 2021]);
California Teachers’ Assn., Special Education in California (2012)( http://www.cutacentral.org/wpcontent/uploads/2017/08/CTA-SPED-resource-guide.pdf, p. 13 [as of June 15, 2021] ). Federal law defines the term
“specially designed instruction” as “adapting, as appropriate to the needs of an eligible child under this part, the
content, methodology, or delivery of instruction” to meet the child’s unique needs. (34 C.F.R. § 300.39(b)(3)
(2006).) That definition includes the activities Slavin listed as SAI in April 2020, so Student’s exclusion of those
activities in his calculation is unjustified.”
• “Student also challenges the counting of time for any service if the instruction was asynchronous, which means not
part of direct real-time interaction between teacher and student. However, asynchronous instruction is deeply
rooted in educational practice and is expressly authorized by special education law. Whether instruction is in
person or online, asynchronous instruction such as reading assignments, tests, exercises and the like have always
played an important part in public education.”
• “Student offers no authority or reason to believe that, in determining whether he received a FAPE, asynchronous
instruction should be discounted.”

www.sclscal.org  15

COVID-19 Case Law - OAH
• Ventura USD (OAH 6-18-21) 2021030296, pgs. 22, 24, 27
• “Student contends that Ventura denied him a FAPE because it failed to evaluate his
needs relating to online instruction. Ventura asserts that such an evaluation was
unnecessary because it already knew what he needed, and that no harm resulted from the
absence of a formal evaluation.”
• “Student does not identify any harmful consequence of any failure to assess him for
online needs that is not a repackaging of his other arguments.”
• “By the fall, Student was responding well to online instruction at Cabrillo and receiving
mostly A grades without any assessment of his online needs. Student did not prove that
Ventura denied him a FAPE by failing to evaluate his needs during online instruction.”
• “Aside from those differences, the evidence established that Student’s teachers provided
him the accommodations that were practical or possible to provide online. The ones they
did not provide were not relevant to online teaching. There was no evidence that any
shortcoming in the furnishing of accommodations had any effect on Student’s
education.”
• “To the extent that Ventura’s staff failed to provide all the accommodations in Student’s
governing IEP’s, they failed to comply strictly with Student’s entitlement to
accommodations. However, aside from accommodations that did not fit the online
environment, Ventura’s teachers substantially provided the accommodations in Student’s
IEP’s. Their variance from Student’s IEP’s was not material under Van Duyn, supra, and
therefore did not deny Student a FAPE.”
www.sclscal.org  16
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COVID-19 Case Law - OAH
• Ventura USD (OAH 6-18-21) 2021030296, pgs. 10, 31, 33, 34-35.
• “Student introduced no evidence that showed there were any defects in his May 2020
goals. No one testified that the goals could not be implemented in distance learning, or
that they could not be implemented without the physical presence of another adult
helping Student, or that they did not allow Student sufficient processing time, or that
they were not appropriately ambitious. No professional testified in support of any part of
Student’s case.”
• “Student contends that he could not receive a FAPE during distance learning without a
one-to-one aide assisting with his lessons and keeping him on task, and that Ventura
should have provided such an aide in his May 20, 2020 IEP and during sixth grade. It is
not clear whether Student contemplated that such an aide would appear online to assist
Student or in person in Student’s home.”
• “The preponderance of evidence showed that a one-to-one aide was not required to
assist Student in benefiting from special education.”
• “Student also cites Student v. Corona-Norco Unified Sch. Dist. (OAH, May 20, 2021,
No. 2020120698), pp. 10-11, which imposed liability during a period of school closure.
OAH decisions may be persuasive in other OAH proceedings, but they are not binding
authority. (5 C.C.R. § 3085.) Another OAH decision more closely follows the federal
guidance and is more persuasive. (Student v. Orcutt Union Sch. Dist. (OAH, April 22,
2021, No. 2020100618), pp. 7-8.).”
www.sclscal.org  17

Emergency Conditions - IEP
• The law as modified by Senate Bill 98 (“SB 98”) requires Individualized
Education Program (“IEP”) teams to “describe the means by which the
[IEP] will be provided in emergency conditions, as described in Section
46392, in which instruction or services, or both, cannot be provided to the
pupil at either the school or in person for more than 10 school days.” (Sec.
66, amending section 56345 of the Education Code). Those emergency
conditions include, but are not limited to, fire, flood, epidemic, and
earthquake.
• IEP teams should make individualized determinations as to what services
each student will need in the event of an emergency school closure of
more than ten (10) days. That decision may include different services than
would be provided if school were in session, depending on each student’s
needs and what services can be safely provided during an emergency
school closure.
• See attached document: [FAQ on implementation for emergency service plan]
www.sclscal.org  18
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Federal Guidance Documents
• Long COVID under Section 504 and the IDEA: A Resource to Support
Children, Students, Educators, Schools, Service Providers, and Families
(OCR, OSERS July 26, 2021).
• Return to School Roadmap: Child Find Under Part B of The Individuals
With Disabilities Education Act (OSERS August 24, 2021).

www.sclscal.org  19

ERMHS
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ERMHS - History/Background
• In 2011, AB 114 repealed most of AB 3632 and AB 2726,
which shifted the responsibility for Educationally Related
Mental Health Services (“ERMHS”) back to school
districts.
• Districts now have to determine when special education
students require mental health services and implement
those services without unnecessary delay.
• Accordingly, districts now have to assess special
education students’ need for mental health services in
order to determine if such services are needed.
www.sclscal.org  21

ERMHS v. ERICS
3. Evidence established at hearing that educationally
related mental health services assessments are
interchangeable with educationally related intensive
counseling services and assessments. Pasadena Unified
customarily used the latter term for the assessments and
services it provided.
• Pasadena Unified Sch. Dist. (OAH 6-17-19) pg. 2.
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ERMHS
• But ERMHS was referenced in AB 114.
• And now ERMHS is also referenced and defined in law (thanks
to CASP) with AB 1651.
• This new law, effective January 1, 2020, provides: associate
marriage and family therapists, marriage and family therapist
trainees, associate clinical social workers, and associate
professional clinical counselors will be able to gain up to 1,200
hours of supervised experience under the supervision of a
licensed educational psychologist (LEP) if certain conditions
are met. LEPs may only supervise the provision of
educationally related mental health services that fall in their
scope of practice. Additionally, the LEP must meet the
requirements for a supervisor specified in the Board of
Behavioral Sciences’ (Board’s) statutes and regulations.
• We will discuss in more depth later in this presentation.
• Please see attached September 27, 2019 “AB 1651 FAQ.”

www.sclscal.org  23

ERMHS Assessments
• ERMHS are related services.
• A student qualifies for related services, including
ERMHS, only if he/she needs those related services in
order to benefit from special education.
• In other words, a student needs ERMHS services only if
they are necessary to enable the student to receive
meaningful educational benefit.
• This need must be determined by an assessment, just as
with any other related service.
www.sclscal.org  24
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ERMHS CASP
• Please see CASP Today - Summer 2020 (Vol. 70, No. 3).
• Detailed article on:
• “AB 114: Educationally Related Mental Health Services
(ERMHS) – Advocacy, Legal & Practical Perspectives: How
school psychologists may be best positioned to provide
mental health services for students at all tiers.”

www.sclscal.org  25

ERMHS Generally
• Mental health services are a related service; accordingly,
the IEP team should consider whether the service is
necessary to assist a child to benefit from special
education.
• Should be connected to an educational need that was
identified by a mental health assessment and is affecting
access to education.

• No specific eligibility category makes a student eligible
for ERMHS.
www.sclscal.org  26
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ERMHS
• Business & Professions Code section 4989.14(b)
provides:
• …“educationally related mental health services” are
mental health services provided to clients who have
social, emotional, or behavioral issues that interfere
with their educational progress. These services include
all of the following:

www.sclscal.org  27

ERMHS
(1) Educationally related counseling services to clients
qualified for special education that are necessary to
receive a free appropriate public education in the least
restrictive environment pursuant to the federal
requirements of Section 1412 of Title 20 of the United
States Code.
(2) Intensive counseling services on a continuum which
may reflect an increase in frequency, duration, or staff
specialization to address the client’s emotional and
behavioral needs.
(3) Counseling services provided by qualified
www.sclscal.org  28
practitioners.
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ERMHS
(4) Parent counseling and training.
(5) Psychological services that include consulting with staff
members in planning school programs to meet the client’s
educational needs and assisting in developing positive behavioral
intervention strategies for the client.
(6) Social work services such as preparing a social or developmental
history on a client with a disability.
(7) Group and individualized counseling with the client and family.
(8) Mobilizing school and community resources to enable the client
to learn as effectively as possible in their educational program, as
outlined in Section 300.34 of Title 34 of the Code of Federal
Regulations.
www.sclscal.org  29

ERMHS
• Federal and state law identify several kinds of related services
that might be appropriate to provide as ERMHS, including:
• Psychological services;
• Counseling and guidance services;
• Including “personal counseling in which the student is helped to
develop his or her ability to function with social and personal
responsibility.” (5 C.C.R. 3051.9)

• Social work services;
• Including “mobilizing school and community resources to enable the
child to learn as effectively as possible in his or her educational
program.” (34 C.F.R. 300.34(c)(14))

• School health and nursing services; and
• Parent counseling and training.
www.sclscal.org  30
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ERMHS
• Specialized Academic Instruction (Push-In or Pull-Out)
• Designated Instruction Service (DIS) Counseling
• ERMHS Therapeutic Intervention
• Individual Therapy
• Group Therapy – Including Social Skills Groups
• Collateral Therapy (with parent, guardian, family)
• Cognitive Behavior Therapy
• Behavior Interventions
• Behavior Goals
• BSP or BIP
• In-Home Behavior Intervention

• Supplementary Aids & Services
• Social Work Services
• …
www.sclscal.org  31

ERMHS
• Also, “ERMHS” are listed in the Title 5 Regulations see attached regulations.
• The regulations state who can provide ERMHS.
• For example, see 5 CCR 3051.9 – Counseling and
Guidance Services.

www.sclscal.org  32
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ERMHS Assessment
• Information to inform the IEP team about whether or not
the student needs mental health services in order to receive
educational benefit:
• Observations
• Records review
• Psychosocial interview with relevant individuals
• Minimum: Student, Parent, Teacher/s; Private provider of
counseling services if applicable

• Psychological evaluation, if appropriate
• Psychiatric evaluation, if appropriate
www.sclscal.org  33

ERMHS Assessments
• Train IEP teams to offer mental health assessments prior
to offering mental health services.
• Ensure that staff are knowledgeable and trained to conduct
such assessments.
• Consider determining the components of a typical mental
health assessment for your district.
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ERMHS Assessments Instruments
• CANS (Child and Adolescent Needs and Strengths)
• Behavior Assessment Scales for Children, Third Edition (Parent, Teacher,
and Self-Report)
• Multidimensional Anxiety Scales for Children, Second Edition (Parent and
Self-Report)
• Children’s Depression Inventory, Second Edition (Parent, Teacher and SelfReport)
• Reynolds Adolescent Depression Index, Second Edition (Self-Report)
• Behavior Rating Inventory of Executive Functioning, Second Edition
(Teacher, Parent, and Self-Report)
• Social Skills Inventory System (Parent and Teacher Report)
• Achenbach System of Empirically Based Assessments (Teacher, Parent, and
Self-Report)
• Adaptive Behavior Assessment Scale, Third Edition (Parent and Teacher
Report)
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How Much Is Appropriate?
• ALJ found that the district failed to develop appropriate goals and offer
sufficient services to address the student’s educationally related mental
health needs.
• Student’s depression and anxiety impacted his educational progress, but the
district did not identify any related area of need, nor did it target a goal to
that need.
• District’s Director of Mental Health Services had recommended such a
need be identified!
• ALJ found that the district had offered only the minimal amount of
counseling (30 minutes per month), which was insufficient to meet
Student’s needs that were impacting him in the school setting.
• ALJ also found a later offer of 30 minutes per week insufficient based on
the district’s contention that it had already been providing that level of
service, and the fact that Student had not made progress with his mental
health challenges.
Huntington Beach Union High School District,
OAH Case Nos. 2014090268, 2014090535 (2015)
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What Intensity is Appropriate?
• Foster youth exhibited such physically and verbally aggressive
behaviors that he had been through 14 unsuccessful foster
home placements, been placed on six 5150 holds in three years,
and was recommended for expulsion in the first year of
enrollment in the current district.
• At the initial IEP, the district offered 20 minutes per week of
counseling.
• The ALJ found that 20 minutes per week was insufficient,
based on testimony from DCFS clinician and therapist.
Pasadena Unified School District,
OAH Case No. 2014051114 (2014)
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District Cannot Rely on Another
Agency to Provide Services
• 11-year old student was exposed to drugs in utero and was
physically abused as a child. He was being held in juvenile hall
on charges of killing his father with a handgun the year prior.
• School psychologist’s mental health assessment found that
student was in the clinically significant range for behavioral
and emotional deficits, that he heard voices in his head, and
that he “was anxious, depressed, alone, and cruel.”
• IEP left provision of mental health services to CMH.
• ALJ found that the district needed to offer mental health
services to assist the student in accessing his education.
Riverside COE,
OAH Case Nos. 2013040771, 2013080367 (2014)
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District Cannot Rely on Another
Agency to Provide Services
• DCFS placed student at a level 12 residential treatment center
and licensed children’s institution, and LAUSD offered
placement at a therapeutic NPS.
• Argument was that this placement was not restrictive enough,
although this was contrary to the arguments made at the time and
at the original hearing.

• On appeal, the District Court found that LAUSD should have
offered placement at a residential treatment facility for
educational purposes.
• On remand, the ALJ found that student was entitled to minimal
compensatory services.
Los Angeles Unified School District, et al.,
OAH Case Nos. 2014120059/2014120530 (2017)
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Consistency of Therapist
Might be Required
• District provided mental health therapy services in two separate
locations, with three different therapists.
• ALJ found that the provision of services denied student a FAPE
because she required the consistency of one therapist.
• Additionally, because the student’s academic program
depended on the sufficiency of the mental health services to be
effective, the educational program also denied student a FAPE,
and parents were entitled to reimbursement for an RTC
placement.
Sacramento City Unified School District,
OAH Case No. 2013100405 (2014)
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ERMHS IEP Goals
41. On its face, annual Goal 2 was not objectively measureable and failed to
include appropriate objective criteria and evaluation procedures to measure
progress. Goal 2 required Student, when given a frustrating situation, with a
minimum of one prompt, to utilize coping strategies and return to and remain on
task with a calm body and mind for a minimum of 10 minutes with an average of
75 percent over four consecutive school weeks as measured by anecdotal records
and teacher observations. It designated the “DIS Counselor” as the person
responsible for the goal. Significantly, Bellflower offered no evidence as to how
school staff would have been able to objectively determine if Student had “a calm
body and mind for 10 minutes,” because Goal 2 was premised in part on the
impossible feat of requiring staff to know what was in Student’s mind. Goal 2 was
also ambiguous because it did not define what was precisely meant by “an average
of 75 percent.” Because it was not specified, it was unclear if it referred to an
average of 75 percent of opportunities, 75 percent of the ten-minute period, or
something else.
• Bellflower USD (OAH 4-15-19) 2018120367, pg. 35.
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ERMHS IEP Goals
41…Because Goal 2 provided for a minimum of one prompt, rather than a maximum
number of prompts, the goal could not measure Student’s social/emotional progress.
More particularly, if Student required no prompting but accomplished the task, he
would have failed to meet the goal since the goal required at least one prompt to
complete the task. In contrast, if Student required one, 10, or 100 prompts to complete
the same task, he would have met the goal because he did it with more than one
prompt. As written, Goal 2 did not provide for an objective determination of Student’s
social/emotional progress. Goal 2 was also unclear because the DIS counselor was the
only person designated as responsible for the Goal 2. Mr. Varela admitted this was a
mistake because the “DIS Counselor” was not the person who would have provided
the direct counseling services to Student, but rather, it would have been the behavior
intervention psychologist providing the educationally related mental health services
counseling working with Student on Goal 2. Bellflower’s witnesses also admitted that
classroom staff would have been working on this goal. Bellflower also failed to offer
any evidence to prove that Student had a reasonable chance of attaining Goal 2 by
February 2019.
• Bellflower USD (OAH 4-15-19) 2018120367, pg. 35 .
www.sclscal.org  42

© 2022 | www.sclscal.org

21

ERMHS IEP Goals
42. On its face, annual Goal 3 was not objectively measureable, and Bellflower
offered no evidence that established Student had a reasonable chance of attaining
Goal 3 by February 2019. Goal 3 required Student to “demonstrate pro-social
social skills in the classroom that will result in reducing instances of passive noncompliance (becomes purposely and increasingly distracted through ignoring task,
demands or staff directives with a minimum of two prompts with 80% accuracy
with the education environments across two consecutive weeks and measured by
anecdotal records and teacher observations.” It also designated the DIS counselor
as the person responsible for the goal. As with Goal 2, as written, Goal 3 was not a
proper objective method for measuring Student’s progress in work completion or
social skills because it required a minimum of two prompts, rather than a
maximum number of prompts for goal achievement. Specifically, if Student
required no more than prompts to accomplish the task, he would have failed to
meet the goal since the goal required at least two prompts. However, if Student
required three, or 30 prompts to complete the same task, he would have
technically met the goal because he did it with more than two prompts.
www.sclscal.org  43
• Bellflower USD (OAH 4-15-19) 2018120367, pg. 36.

ERMHS IEP Goals
43. Bellflower failed to meet its burden of proof in establishing that Goal 3 would
have assisted Student in making progress in the area of social skills. Although labeled
a “ProSocial” goal, Mr. Varela testified he wrote this goal to address Student’s passive
non-compliance in the classroom. Even assuming the goal addressed the area of social
skills, Goal 3 did not provide for an appropriate way to objectively measure Student’s
progress. It failed to define the “pro-social” skills contemplated by the goal, and there
was no evidence presented at hearing as to how school staff would have been able to
objectively determine if a skill was a “pro-social” skill within the meaning of the goal.
In addition, Bellflower offered no evidence as to how staff would have been able to
differentiate between the demonstration of a “pro-social” skill in the classroom that
“will result in reducing instances of passive non-compliance” as compared to the
demonstration of a “pro-social” skill that did not result in instances of passive noncompliance. In particular, Goal 3 failed to specify the amount of time between
Student’s demonstration of so-called “pro-social” skills in the classroom and the
reduction of instances of passive non-compliance to have been considered a result of
Student’s demonstration of “pro-social” skills.
• Bellflower USD (OAH 4-15-19) 2018120367, pg. 36.
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ERMHS IEP Goals
44. Goal 3 was also flawed in other ways. It is uncertain what was
meant by “80% accuracy.” The term “accuracy” was not
understandable in the context of this goal and Bellflower presented
no evidence at hearing explaining how Goal 3 would have measured
Student’s compliance progress. Like Goal 2, Goal 3 designated the
“DIS counselor” as the only person responsible for Goal 2, rather
than classroom staff and the behavior intervention psychologist. As
such, Goal 3 was also defective.
• Bellflower USD (OAH 4-15-19) 2018120367, pg. 36.
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ERMHS
5 CCR 3051.9 Counseling and Guidance Service
(c) Counseling and guidance shall be provided only by personnel who possess a:
(1) license as a Marriage and Family Therapist, or Marriage and Family Therapist
Registered Intern who is under the supervision of a Licensed Marriage and Family
Therapist, a Licensed Clinical Social Worker, a Licensed Professional Clinical
Counselor, a Licensed Psychologist, or a Physician who is certified in psychiatry
by the Medical Board of California, the Board of Behavioral Sciences, or the
Board of Psychology, within the Department of Consumer Affairs.
(2) license as a Clinical Social Worker, or Associate Clinical Social Worker who is
under the supervision of either a Licensed Clinical Social Worker or a licensed
Mental Health Professional by the Board of Behavioral Sciences, within the
Department of Consumer Affairs; or
(3) license as an Educational Psychologist issued by a licensing agency within the
Department of Consumer Affairs; or
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ERMHS
5 CCR 3051.9 Counseling and Guidance Service
(c) Counseling and guidance shall be provided only by personnel who possess a:
(4) license in psychology, or who are working under supervision of a licensed
psychologist, both regulated by the Board of Psychology, within the Department
of Consumer Affairs; or
(5) Pupil Personnel Services Credential, which authorizes school counseling or
school psychology.
(6) license as a Licensed Professional Clinical Counselor, or a Professional
Clinical Counselor Registered Intern who is under the supervision of a Licensed
Professional Clinical Counselor, a Licensed Marriage and Family Therapist, a
Licensed Clinical Social Worker, a Licensed Clinical Psychologist, or a Physician
who is certified in psychiatry by the American Board of Psychiatry and
Neurology.
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ERMHS
• As discussed in more detail later in this presentation, we
recommend school psychologists conduct the ERMHS
assessment and write the report, but other mental health
clinicians may deliver ERMHS to special education
students.
• So in the ERMHS assessment conducted by the school
psychologist, there should be a recommendation on
qualifying for ERMHS, and if so, the type and amount
(such as 30 minutes of individual counseling per week).
• There should also be at least one ERMHS IEP goal.
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ERMHS
• The ERMHS provider (which could be anyone allowed
under the Title 5 Regulations, again see 5 CCR 3051.9 for
an example) then provides the ERMHS.
• The ERMHS provider will be responsible for tracking
progress towards the IEP goal, attending the student’s
annual IEP meeting, etc.
• The school psychologist will then conduct the triennial
ERMHS assessment.
• If the ERMHS provider, when working with the student,
believes the student needs different ERMHS, more or less
ERMHS, etc. then the ERMHS provider should request an
IEP meeting be convened to discuss.
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Medication Management
• The provision of medical treatment, including prescribing
medication and “medication management,” is not a related
service under the IDEA and should not be a service
provided to special education students as a part of the
student’s IEP.
• Parents should be directed to consult their family doctor or
local CMH agency if they wish for their child to receive
medical services, including the provision of and/or
monitoring of medication.
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Child Find
7. School districts have an affirmative, ongoing duty to actively and
systematically seek out, identify, locate, and evaluate all children with
disabilities residing within their boundaries who may be in need of special
education and related services.(20 U.S.C. § 1412(a)(3)(A); 34 C.F.R. §
300.111(a); Ed. Code, §§ 56171, 56300 et seq.)This ongoing duty to seek and
serve children with disabilities is referred to as “child find.” California law
specifically incorporates child find in Education Code section
56301,subdivisions (a) and (b). “The purpose of the child-find evaluation is to
provide access to special education.” (Fitzgerald v. Camdenton R-III School
District (8th Cir. 2006) 439 F.3d773, 776.) This duty extends to all children
“suspected” of having a qualifying disability and a need for special education.
(34 C.F.R. § 300.311 (c)(1); N.G. v. Dist. of Columbia (D.D.C. 2008) 556 F.
Supp.2d 11, 26.) Pursuant to this standard, the appropriate inquiry is whether
the child should be referred for an evaluation, not whether the child actually
qualifies for services. (Depart. of Educ., State of Hawaii v. Cari Rae S., (D.
Hawaii 2001) 158 F.Supp.2d 1190, 1195 (Cari Rae).)
• Hanford Elem. Sch. Dist. (OAH 7-30-18) 2018100372.
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Persistence of Misbehaviors Can
Trigger a Child Find Obligation
• Child Find does not hinge on whether the student will be eligible.
• 14 year old student, good grades in 7th and 8th grade (3.14 GPA in 8th grade)
• Pattern of disruptive and disrespectful behaviors
• School had tried general education interventions for the behaviors
• Repeated detentions and suspensions, loss of privileges to participate in school
activities
• From February 28, 2013, to October 29, 2013, the student was disciplined 11 times for
disruptive or disrespectful behavior in class, plus an unknown number of incidents
that did not lead to suspension
• Student could avoid misbehaving for a moment, a class period, or longer to avoid
detention, suspension, or other discipline

• The ALJ found that the student established that the student’s behavioral problems
caused the student to miss tests, classroom time, study time, and school activities,
“which must have affected Student’s academic performance, even if the impact on
Student’s learning and grades was not quantified.”
Panama-Buena Vista Union School District, OAH Case No. 2014010855 (2015)
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Anxiety and School Refusal Can
Trigger a Child Find Obligation
• The ALJ found that a district violated its child-find duty
where the student suffered from anxiety, had poor
attendance, and had enrolled in an independent study
program where she did not attend her weekly lessons or
engage with the independent study teacher.
• When present at school, the student was a happy, engaged
learner who liked school.
• The parents had informed six different district staff
members that the student’s absences were due to anxiety
and school refusal.

Berkeley Unified Sch. Dist., OAH No. 2013120159 (2014)
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ERMHS - School Refusal
• District was aware that an 11th grade student’s anxiety was keeping
her from accessing her regular classes. When the student returned to
school for the 12th grade, the district offered her a home program and
no related goals or services to address her serious anxiety disorder,
school avoidance, and social-emotional delays.
• ALJ found that the district’s knowledge of the student’s frequent
absences and school refusal made it “apparent that Student was
suffering from an increasing mental health disorder and her
educational program was suffering as a consequence.”
• ALJ found that an assessment would have helped the team make an
appropriate placement in the LRE.
High Tech High and Desert/Mountain SELPA,
OAH Case No. 2012020045 (2013)
www.sclscal.org  54

© 2022 | www.sclscal.org

27

Suicidal Ideation

• On November 7, 2018, Student was emotionally distraught, crying, and
in crisis at school. He informed his resource specialist teacher that he felt
like no one cared; that he did not belong; and that maybe he should kill
himself as his “friends” had encouraged him to do. This disclosure,
coupled with Golden Plains’ own psychologist’s conclusion that Student
did not have coping strategies to handle peer conflict, was sufficient to
place it on notice that Student may have mental health needs warranting
assessment. It was required to provide Parent with an assessment plan
within 15 days. Golden Plains would have been required to assess
Student’s mental health needs and convene an IEP team meeting to
discuss the results within 60 days of receiving Parent’s consent, not
counting days of winter recess. As of April 2, 2019, Golden Plains had
not offered to assess Student in the area of mental health.
• Mr. Mackey assumed Parent was requesting a suicide risk assessment,
the responsibility of site administration, as opposed to a special education
assessment. Golden Plains assumed the risk of this mistaken belief. It
further did not bother to conduct a suicide risk assessment.
• Golden Plains USD (OAH 7-8-19) 2019040042, pg. 37.
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Absenteeism and Tardiness

• However, Student established by a preponderance of the evidence that
Antioch did not take adequate measures to address Student’s behaviors
on the bus and his school avoidance. Antioch was required to assess a
disability that it suspected was impeding Student’s ability to access his
education. (20 U.S.C. 1414(b)(3)(B).) Antioch was then obligated to
consider services to address the impediment to Student’s access to
education.
• Antioch’s staff and Sierra faculty acknowledged in hearing that they
knew Student’s absenteeism and tardiness was impeding Student’s ability
to progress academically. This was also documented in school records.
Yet they did not assess in order to determine whether additional services
or specialized academic instruction was necessary to improve Student’s
ability to successfully take the bus, or to address his school avoidance. As
a result, Student missed instruction which impeded his ability to make
academic progress, especially in reading. Antioch denied Student a FAPE
by failing to adequately address this clear impediment to Student’s
education.
• Antioch USD (OAH 7-22-19) 2019030818, pg. 70.
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Mental Health = Child Find
• Student proved that Antioch failed to conduct a mental health
assessment that was warranted after completion of Ms. Shah’s
report to the IEP team regarding the outcome of the behavior rating
scales by Student, Mother and Ms. Walker; and Mother’s ratings of
Student on scales of emotional disturbance and adaptive behavior.
The outcomes of these assessments in combination with Student’s
psychiatric history and his violent school avoidance [kicked
windshield out of car, hit mother] should have resulted in Antioch
determining that a full mental health assessment of Student was
warranted, particularly in light of Student’s worrying selfassessment results and comments to Ms. Shah during the selfassessment process.
• Antioch USD (OAH 7-22-19) 2019030818, pg. 82.
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Functional Behavioral Assessment
Mental Health Issue v. Behavioral Issue
• All witnesses agreed on one thing: Student was a great kid who did
not have any behavioral problems. He had no disciplinary referrals.
He was cooperative and respectful, and particularly disheartened by
disrespectful and disruptive behaviors of other students. Student
required psychological and mental health supports such as
counseling and strategies to cope with the challenging behaviors of
his classmates rather than a behavior assessment or intervention plan
to understand and change his own behaviors. His declining grades,
lack of effort, somatic complaints, and reluctance to attend school
were indicative of emotional, social, and mental health needs, not of
a behavioral problem warranting a behavioral intervention plan.
Golden Plains USD (OAH 7-8-19) 2019040042, pg. 41.
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ERMHS - OAH Case Takeaways
(when to assess)
• Districts have a legal obligation to assess students in all
areas of suspected need.
• Watch for the following types of behaviors indicating
possible need for mental health assessment:
•
•
•
•
•
•

Decline in academic functioning
Anxiety, increased sensitivity or apathy
Social withdrawal from peers
Aggressiveness with classmates or teachers
Problems with concentration or memory
Mood changes
www.sclscal.org  59

ERMHS - Assessor
Education Code § 56324(a) states:
• Any psychological assessment of pupils shall be made in
accordance with Section 56320 and shall be conducted by
a credentialed school psychologist who is trained and
prepared to assess cultural and ethnic factors appropriate
to the pupil being assessed. [Emphasis added].
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ERMHS - Assessor
Education Code § 49424 states:
A school psychologist is a credentialed professional whose
primary objective is the application of scientific principles of
learning and behavior to ameliorate school-related problems and
to facilitate the learning and development of children in the
public schools of California.
To accomplish this objective the school psychologist provides
services to children, teachers, parents, community agencies, and
the school system itself. These services include…
(f) Psychoeducational assessment and diagnosis of specific
learning and behavioral disabilities, including, but not limited to,
case study evaluation, recommendations for remediation or
placement, and periodic reevaluation of such children.
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ERMHS - Assessor
• Scope of practice for credentialed school psychologist
• The specialization in School Psychology authorizes the holder to perform the
following duties:
• Provide services that enhance academic performance;
• Design strategies and programs to address problems of adjustment;
• Consult with other educators and parents on issues of social development
and behavioral and academic difficulties;
• Conduct psycho-educational assessment for purposes of identifying
special needs;
• Provide psychological counseling for individuals, groups, and families;
and
• Coordinate intervention strategies for management of individuals and
schoolwide crises
• https://www.ctc.ca.gov/docs/default-source/leaflets/cl606c.pdf?sfvrsn=0
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ERMHS - Assessor
Education Code § 49422(e)(1) states:
(e) (1) Notwithstanding Section 2910 of the Business and Professions
Code, no person who is an employee of a school district shall
administer psychological tests or engage in other psychological
activities involving the application of psychological principles,
methods, or procedures unless at least one of the following applies:
…
(A) The person holds a valid and current credential as a school
psychologist issued by the Commission on Teacher Credentialing that
permits the holder to administer psychological testing to, or engage in
psychological activities with, pupils.
(B) Psychological assistants or school psychology interns perform the
testing or activities under the supervision of a person who holds a
credential described in subparagraph (A).
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ERMHS - Assessor
Education Code § 49422(f) states:
(f) This section shall not be construed to affect any lawfully
contracted mental health professional licensed pursuant to
Division 2 (commencing with Section 500) of the Business
and Professions Code from performing services within the
scope of his or her employment.
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ERMHS - Assessor
• The Board of Behavior Sciences (“BBS”) is the agency with
jurisdiction over:
•
•
•
•
•
•
•

Licensed Educational Psychologist (“LEP);
Associate Clinical Social Worker (“ASW”);
Licensed Clinical Social Worker (“LCSW”);
Licensed Marriage and Family Therapist (“LMFT”);
Associate Marriage and Family Therapist (“AMFT”);
Licensed Professional Clinical Counselor (“LPCC”); and
Associate Professional Clinical Counselor (“APCC”).

• None of the professionals licensed by the BBS (except for LEPs) are
clearly authorized within their scope of practice to conduct
psychoeducational assessments for special education students:
• Business & Professions Code § 4996.9 LCSW scope of practice.
• Business & Professions Code § 4980.02 LMFT scope of practice.
• Business & Professions Code § 4999.20 LPCC scope of practice.
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ERMHS - Assessor
• The State Board of Education adopted revisions of Title 5
regulations, effective July 1, 2014, which had not been
substantively revised since December 11, 1987.
• Removed requirement that when a credentialed school
psychologist was not available, the LEA was required to use a
Licensed Educational Psychologist. Now 5 CCR 3029
provides that the LEA “…may contract with qualified
personnel.”
• LEA lost IEE case (assessment was not appropriate) in
which a highly experienced clinical psychologist (Psy.D.),
who was not a credentialed school psychologist or LEP
completed assessment. Anaheim City Sch. Dist. (OAH
2010) 2010010357.
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ERMHS - Assessor
• In regards to a request by parent for an IEE associated with a LEA assessment conducted by a school
psychologist, the LEA agreed to pay for the IEE, but the SELPA IEE policy limited the psychoeducational
assessors to be either a credentialed school psychologist or licensed educational psychologist. The parent
objected and requested the IEE be completed by a clinical psychologist (Dr. Carina Grandison).
• The OAH ALJ determined:
• California law requires school districts to use credentialed school psychologists to conduct any
psychological assessment of students. (Ed. Code, § 56324(a).) Credentialed school psychologists must
also conduct individual tests of intellectual or emotional functioning. (Ed. Code, § 56320(b)(3).) (Pg.
12).
• Whether a neuropsychologist or licensed clinical psychologist has more or different training than a
school psychologist or licensed educational psychologist does not demonstrate that they are better
suited for conducting educational evaluations. From a purely logical view, it stands to reason that
psychologists with specific training and experience assessing and developing programs for children
with special needs, are better suited to conduct psychoeducational evaluations. However, that
determination is neither required nor made here. (Pg. 14).
• State and federal law do not require independent psychoeducational evaluations be conducted by the
most well trained, most highly educated, or most experienced psychologists. The law requires that, for
an evaluation at public expense, the criteria for qualifications of the examiner be the same as the criteria
that the school district uses when it initiates an assessment, to the extent the criteria are consistent with
parent’s right to an independent assessment. (34 C.F.R. 300.502(e)(1).) Alameda met its burden of
proving that it used the same criteria for independent psychoeducational evaluations that it used when
initiating its own psychoeducational assessment. (Pg. 14).
• Alameda USD (OAH 12-3-20) 2020080399.
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ERMHS - Assessor
• “____________, a licensed marriage and family therapist in San
Diego’s Mental Health Resource Center, and who was also
working on her mild/moderate educational specialist credential,
was properly qualified and had the necessary experience to conduct
a mental health assessment.”
• San Diego USD (OAH 9-10-20) 2020030412/2020030928, pg.18.

• However, there was not a detailed discussion on the actual
assessment instruments used by the LMFT in conducting the
ERMHS assessment.
• Also, does not appear as if the issue of the LMFT v. school
psychologist issue was squarely discussed.
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ERMHS Assessor
School Psychologist Intern?
M.M. v. Lafayette Sch. Dist. (N.D.Cal. Feb. 7, 2012) 2012 WL
398773 (affirmed in part, reversed in part, and remanded by M.M.
v. Lafayette Sch. Dist. (9th Cir. 2014) 767 F.3d 842).
• Court held that a school psychologist intern, with an Internship
Pupil Personnel Services Credential” in the authorized subject
of “School Psychology” was qualified to conduct a
psychoeducational assessment so long as the intern is
“working under the close supervision of a credentialed school
psychologist.”
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ERMHS - LEP
As per Business & Professions Code section 4989.14(a), LEP scope of
practice:
(a) The practice of educational psychology is the performance of any of the
following professional functions pertaining to academic learning processes or
the educational system or both:
(1) Educational evaluation.
(2) Diagnosis of psychological disorders related to academic learning
processes.
(3) Administration of diagnostic tests related to academic learning processes
including tests of academic ability, learning patterns, achievement, motivation,
and personality factors.
(4) Interpretation of diagnostic tests related to academic learning processes
including tests of academic ability, learning patterns, achievement, motivation,
and personality factors.
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ERMHS - LEP
LEP scope of practice cont.
(5) Providing psychological counseling for individuals, groups, and families.
(6) Consultation with other educators and parents on issues of social
development and behavioral and academic difficulties.
(7) Conducting psychoeducational assessments for the purposes of identifying
special needs.
(8) Developing treatment programs and strategies to address problems of
adjustment.
(9) Coordinating intervention strategies for management of individual crises.
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ERMHS - LEP
By the way, what is needed to become a LEP?
• Applicants must complete three years of full time experience (or the equivalent to three
years of experience) working as a school psychologist. The three years of required
experience may be satisfied as follows:
• Two years of full time (or equivalent) experience as a credentialed school psychologist
in public schools. This experience can be unsupervised and needs to be obtained in the
most recent six years from the time a person applies for licensure.
AND
• One of the Following:
• One year of supervised professional experience in an accredited school psychology
program (can be older than six years from the time the person applies for examination
eligibility)
OR
• One year of full time (or equivalent) experience as a credential[ed] school
psychologist in public schools obtained under the direction of a licensed educational
psychologist or a licensed psychologist. (can be older than six years from the time the
person applies for examination eligibility)
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ERMHS - LEP
And a written test must be passed …(you can do it!)
The Board of Behavioral Sciences licenses LEPs (along
with Licensed Professional Clinical Counselor, Licensed
Clinical Social Worker, Licensed Marriage and Family
Therapist):
https://www.bbs.ca.gov/
And LEPs can also authorize Medi-Cal services, which
provides some reimbursement to the LEA.
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Emotional Disturbance
Emotional Disturbance (“ED”) under the IDEA, which used to be
known as “Serious Emotional Disturbance” (and now with the
July 1, 2014, revision of the regulations is now ED in California),
is a four-part test.
Also, please note that 5 CCR 3030(b)(1)(A) provides:
(A) Autism does not apply if a child's educational performance is
adversely affected primarily because the child has an emotional
disturbance, as defined in subdivision (b)(4) of this section.
•

So, a student could have a primary disability of Autism and a
secondary of ED (but really, why?), but cannot have a
primary disability of ED and secondary of Autism.
www.sclscal.org  74

© 2022 | www.sclscal.org

37

Emotional Disturbance
5 CCR 3030(b)(4):
(4) Emotional disturbance means a condition exhibiting one or more of the
following characteristics over a long period of time and to a marked degree
that adversely affects a child's educational performance:
(A) An inability to learn that cannot be explained by intellectual, sensory, or
health factors.
(B) An inability to build or maintain satisfactory interpersonal relationships
with peers and teachers.
(C) Inappropriate types of behavior or feelings under normal circumstances.
(D) A general pervasive mood of unhappiness or depression.
(E) A tendency to develop physical symptoms or fears associated with
personal or school problems.
(F) Emotional disturbance includes schizophrenia. The term does not apply to
children who are socially maladjusted, unless it is determined that they have
an emotional disturbance under subdivision (b)(4) of this section.
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Emotional Disturbance
“Long period of time”
“…a number of States have elected to operationalize ‘long
period of time’ by providing a range of time during which the
behavior must have been present, generally two to nine months.”
•
•

Letter to Anonymous (OSEP 8-11-89) 213 IDELR 247.
Lakeside Joint School District (OAH 4-13-10) 2009090504.

www.sclscal.org  76

© 2022 | www.sclscal.org

38

Emotional Disturbance
“Long period of time and to a marked degree”
“The whole point of the plan was that R.B.’s ‘habitual history’ of
‘isolated incidents’ of misconduct reached acute levels during
that trimester. Once the District implemented the support plan,
R.B.’s behavior improved. In other words, while R.B. engaged
in inappropriate behavior over several years of school, that
behavior was ‘to a marked degree’ only during one trimester of
one grade.”
•

R.B. v. Napa Valley Unified School District (9th Cir. 2007) 496 F.3d 932, pg.
946.
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Emotional Disturbance
“Adversely effects educational performance"
“Here, all grades on R.B.’s fifth-grade report card were ‘4’ or ‘5,’
indicating work at or above grade level. During the year at
Intermountain, a majority of her grades were ‘A’ or ‘B,’ with only
one ‘D.’ R.B.’s achievement test scores were similarly average or
better. Even the 2002 spelling score on which appellants so heavily
rely placed R.B. in the 57th percentile, above more than half of her
peers. A preponderance of the evidence shows that any of R.B.’s
exhibited characteristics did not adversely affect her educational
performance.”
• R.B. v. Napa Valley Unified School District (9th Cir. 2007) 496 F.3d 932, pg. 946.
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Emotional Disturbance
“(B) An inability to build or maintain satisfactory interpersonal relationships with
peers and teachers.”

This finding is important because the regulation considers
relationships “with peers and teachers.” (…explaining that the
regulation sets “a high standard to meet as it requires [the student’s]
difficulties to be both with peers and teachers ” (emphasis added)).
•

R.B. v. Napa Valley Unified School District (9th Cir. 2007) 496 F.3d 932, pg. 944.
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Emotional Disturbance
“(C) Inappropriate types of behavior or feelings under normal
circumstances.”
“The third characteristic, ‘inappropriate behaviors under normal
circumstances’ as operationally defined by a number of States may
include those behaviors which are psychotic or bizarre in nature or are
atypical behaviors for which no observable reason exists. For example:
Running away from a stressful situation, whether at home or at school, is
not characteristic of the type of behavior this definition contemplates. Nor
is the taking of alcohol or drugs, however harmful, such an inappropriate
act under normal conditions as to come within this definition. This
definition might include behavior such as assaulting teachers or students
for no apparent reason.
…The essential element appears to be the student's inability to control
his/her behavior…and conform his/her conduct to socially acceptable
norms.”
• Letter to Anonymous (OSEP 8-11-89) 213 IDELR 247.

www.sclscal.org  80

© 2022 | www.sclscal.org

40

Emotional Disturbance
“(D) A general pervasive mood of unhappiness or depression.”

“Even if we accepted the opinion of the licensed professionals and
rejected the SEHO’s finding that R.B. was not depressed during the
2001–02 and 2002–03 school years, appellants would still fail to
establish IDEA eligibility because they could not prove that R.B.’s
depression was ‘to a marked degree.’ The Struven report, which the
SEHO found most persuasive, concluded that R.B. only had mild
depression below the level required to establish a ‘severe emotional
disturbance.’ The SEHO heard the testimony of all the experts and
was familiar with the various methodologies employed in each
report. Therefore, we defer to the SEHO’s thorough and careful
analysis of the expert reports and accept the conclusion that R.B.’s
depression was not to a marked degree.”
•

R.B. v. Napa Valley Unified School District (9th Cir. 2007) 496 F.3d 932, pg.
944.
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Emotional Disturbance
Behaviors at home and school?
“With regard to your fourth inquiry concerning whether the SED
characteristics must be exhibited in both the school and home
environment…
…However, care should be taken with regard to SED students to
insure through appropriate evaluation that the behaviors are
occurring across a number of instructional settings (both academic
and nonacademic).
... While for eligibility purposes, the student must meet the
parameters of the SED definition within the educational
environment, knowledge of the student's
continuation/discontinuation of such behaviors in other settings
(e.g., home, community) may be helpful in program planning.”
• Letter to Anonymous (OSEP 8-11-89) 213 IDELR 247.
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No Six-Hour Disability
• 26. Dr. Bylund stressed that a disability such as ADHD
would be expected to manifest across environments
and over time; there are no six-hour disabilities. If
Student’s poor impulse control led to physical
aggression, Dr. Bylund would expect to see it in his
records over time and across settings such as school,
home, and the outside community. There would be a
consistent pattern of it. Dr. Byland did not find such a
pattern in Student’s records. Student did not present
any evidence to the contrary.
• Liberty Union High Sch. Dist. (OAH 5-17-17) pg. 8.
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Social Maladjustment v. ED
50. Instead of a serious emotional disturbance, the evidence indicates
that Student demonstrated voluntary patterns of action and an ability
to control his behavior. This behavior was in conflict with established
value systems; for example, Student did not value educational
achievement. Student demonstrated the ability to function in school,
while choosing to ignore accepted standards, such as timely work
completion. Student exhibited a talent for manipulation, which
required an understanding of the system within which he functioned,
such as when he would timely invoke headaches because of his visual
deficits, thus avoiding class work. Student’s conduct was consistent
with a student who was socially maladjusted, not seriously
emotionally disturbed. (34 C.F.R. § 300.8(c)(4)(ii) (2006); see also Ed.
Code, § 56026, subd. (e).).
• San Diego Unified Sch. Dist. (OAH 5-26-15) No. 2014120525, pg. 36.
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Social Maladjustment
25. He [Dr. Bylund, School Psychologist] explained that
Student also displays characteristics that are not core
characteristics of ADHD, although many young people
with ADHD also display them. These characteristics
inhibit Student’s emotional regulation and include a
short temper, a tendency to argue with authority figures,
and a tendency not to comply with something required
of him. There may be many variables leading to these
characteristics other than ADHD, and many teenage
boys are oppositional without having ADHD. Student’s
ADHD does not define him.
• Liberty Union High Sch. Dist. (OAH 5-17-17) pg. 8.
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Larry P.
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Assessment of African-American Students
• In California, according to the California Department of Education
and OAH, there are limitations on the assessments that may be
administered to African-American students. This is commonly
referred to as the Larry P. prohibition after the court case. (Larry P.
v. Riles (N.D. Cal. 1979) 495 F.Supp.926, affd. in pt., revd. in pt.,
Larry P. v. Riles (9th Cir. 1986) 793 F.2d 969)
• Essentially, LEAs should not administer measures of cognitive
ability to African-American students. An entire workshop could be
dedicated to exactly what is a “measure of cognitive ability”, who is
an “African-American” student, and other questions surrounding this
issue. Best practices are to use common sense and follow your
SELPA policy regarding this issue.
www.sclscal.org  87

Assessment of African-American Students
• June 17, 2019, WNYC Studios Radiolab:
• https://www.wnycstudios.org/podcasts/radiolab/articles/gmiseducation-larry-p
• “Larry P’s” real name is Darryl Lester!
• And he lives outside Seattle Washington if you want to go stop
by and say “Hi.”
• CASP Today Spring 2019, Vol. 69, No. 2, has an article and
picture of Mr. Lester on page 4:
https://casponline.org/pdfs/ct/c2d-spring-2019_web_final.pdf
• CASP Position Paper (Dec. 11, 2017):
https://casponline.org/pdfs/publications/larryp/1.%20Regarding
%20African%20American%20Student%20Achievement%20an
d%20Success.pdf
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Assessment of African-American Students
E.G. v. Elk Grove Unified Sch. Dist. (E.D.Cal. 2019) 2019 WL 3500506.

Plaintiff claims it was error for ALJ Marson to declare Defendant
has the right to assess Plaintiff under the 2016 Assessment Plan
when the 2016 Assessment Plan was invalid on its face under
Larry P. (ECF No. 27 at 24–27; ECF No. 29 at 7–10.) According
to Plaintiff, this is because the 2016 Assessment Plan seeks
intellectual testing of Plaintiff, an African American, with no
acknowledgement of alternative assessments. (ECF No. 29 at 8.)
In opposition, Defendant argues it was aware of the requirements
for testing Plaintiff and was going to assess Plaintiff according to
all legal mandates. (ECF No. 26 at 14.)
Pg. 6.
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Assessment of African-American Students
E.G. v. Elk Grove Unified Sch. Dist. (E.D.Cal. 2019) 2019 WL 3500506.

However, Plaintiff’s understanding of the Larry P. line of cases is misguided. The 1972 Larry P.
decision, and the resulting 1974 appellate decision, specifically applied to intelligence quotient
(“I.Q.”) testing. Larry P. v. Riles, 343 F. Supp. 1306, 1314–15 (N.D. Cal. 1972), aff ’d, 502 F.2d
963 (9th Cir. 1974). Further, the 1979 Larry P. decision, and the resulting 1984 appellate
decision, also concerned I.Q. testing. Larry P. v. Riles, 495 F. Supp. 926, 952 (N.D. Cal. 1979),
aff ’d in part, rev’d in part, 793 F.2d 969 (9th Cir. 1984). The Larry P. line of decisions does not
prohibit all intellectual testing of African American students referred for special education
assessment, only testing that generates an I.Q. See Crawford v. Honig, 37 F.3d 485, 486 (9th
Cir. 1994), as amended on denial of reh’g (Jan. 6, 1995). As such, the cognitive abilities of
African American students may be assessed by other means beside I.Q. testing. See, e.g.,
Student v. S.F. Unified Sch. Dist., OAH Case No. 2014080645, at 6 n.6 (Feb. 27, 2015),
https://www.dgs.ca.gov/OAH/Case-Types/Special-Education/Services/Decisions?search=
2014080645. Just because the 2016 Assessment Plan indicates Defendant is to assess
Plaintiff’s intellectual development, (AR at 529), does not mean Defendant will conduct
I.Q. testing.
Pg. 6, emphasis added.
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Assessment of African-American Students
• OAH is requiring that LEAs consider outside (non-LEA) assessments that
provide IQ information regarding African-American students at least
insofar as the results are not used for purposes of determining special
education eligibility.
• However, ALJ found that LEA was required to remove references to
erroneously administered WISC-IV in previous assessment report from
next triennial assessment report completed by LEA. Brentwood Union
SD (OAH 10-26-15) 2015050567.
• ALJ found that Cognitive Assessment System (“CAS”) was not a
prohibited assessment. Kern High Sch. Dist. (OAH 6-20-14) 2014031002.
• Another ALJ allowed the use of CAS: “Here, Student was administered
tests of cognitive processing; its use has been authorized by the California
Department of Education.” Sacramento CUSD (OAH 4-27-16)
2015110163, pg. 4. fn. 2.
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Assessment of African-American Students
• ALJ found, without a detailed analysis, the Differential Ability Scales – Second
Edition (“DAS-II”) was an intelligence test and refused to consider the results from
the assessment in the hearing decision. Pittsburg USD (OAH 5-23-13)
2012070894.
• But ALJ in another OAH decision found that “There was testimony that this
assessment tool [DAS] is approved for use with African American Children in a
school setting” and allowed the DAS results at the hearing. San Francisco USD
(OAH 2-27-15) 2014080645, pg. 6.
• And DAS allowed in San Leandro USD (OAH 9-21-17) 2017060144.
• And DAS referenced in Fairfield-Suisun USD (OAH 11-16-17) 2017051304.
• And DAS assessment allowed without calculating overall IQ Oakland USD (127-17) 201703090.
• However, more recently, OAH did not allow use of DAS…Berkeley USD (OAH
1-30-19) 2018120695.
• But then OAH allowed the use of the DAS... The Met Sacramento Public HS
(OAH 10-30-20) 2020080508.
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Assessment of African-American Students
• ALJ found Naglieri Nonverbal Ability Test (“NNAT”) was not
an IQ test (although a CDE compliance complaint found the
NNAT was an IQ test). Manteca USD (OAH 2011) OAH No.
2011060184/2011050574.
• A more recent OAH decision also upheld the use of NNAT.
Sacramento City SD (OAH 11-8-12) 2012040379.
• And the NNAT was allowed in another OAH decision.
Capistrano USD (OAH 1-17-19) 2018100019.
• Manteca Unified Sch. Dist (OAH 2011) 2011060184/
2011050289; Vacaville Unified Sch. Dist. et al. (OAH 2011)
2010080262; New Haven Unified School District (OAH 2007)
No.:2007070362.
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Assessment of African-American Students
• Excellent article on this issue:
• Craig L. Frisby and Betty Henry, Science, Politics, and Best
Practice: 35 Years After Larry P., Contemp School Psychol
(2016) 20:46-62.

• Also see the special issue in the Contemporary School
Psychology (20 May 2021), which includes 10! different
articles on various issues associated with AfricanAmerican students including decision of the effects of
Larry P. and non-legal, but psychoeducational issues
associated with African-American students.
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“Stump the Chump…”
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Questions?

Information in this presentation, including
but not limited to PowerPoint handouts and
presenters’ comments, is summary only and
not legal advice. We advise you consult with
legal counsel to determine how this
information may apply to your specific facts
and circumstances.
Carl D. Corbin, General Counsel
ccorbin@sclscal.org

School & College Legal Services of California
5350 Skylane Boulevard
Santa Rosa, CA 95403
(707) 524-2690
www.sclscal.org
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§ 3043

nARCLAYS CALIFORNIA CODE OF REGULATIONS

§ 3043. Extended School Year.
Extended school year services shall be provided, in accordance with
34 c.F.R. section 300.106, for each individual with exceptional needs
who has unique needs and requires special education and related services
in excess of the regular academic year. Such individuals shall have disabilities which are likely to continue indefinitely or for a prolonged period, and interruption of the pupil's educational programming may cause
regression, when coupled with limited recoupment capacity, rendering
it impossible or unlikely that the pupil will attain the level of self-sufficiency and independence that would otherwise be expected in view of his
or her disabling condition. The lack of clear evidence of such factors may
not be used to deny an individual an extended school year program if the
IEP team determines the need for such a program and includes extended
school year in the IEP pursuant to subdivision (e).
(a) Extended year special education and related services shall be provided by a school district, SELPA, or county office offering programs
during the regular academic year.
(b) Individuals with exceptional needs who may require an extended
school year are those who:
(1) Are placed in special classes; or
(2) Are individuals with exceptional needs whose IEPs specify an extended year program as determined by the IEP team.
(c) The term "extended year" as used in this section means the period
of time between the close of one academic year and the beginning of the
succeeding academic year. The term "academic year" as used in this section means that portion of the school year during which the regular day
school is maintained, which period must include not less than the number
of days required to entitle the district, special education services region,
or county office to apportionments of state funds.
(d) An extended year program shall be provided for a minimum of 20
instructional days, including holidays.
(e) An extended year program, when needed, as determined by the IEP
team, shall be included in the pupil's IEP.
(f) In order to qualify for average daily attendance revenue for extended year pupils, all of the following conditions must be met:
(I) Extended year special education shall be the same length of time
as the school day for pupils of the same age level attending summer
school in the district in which the extended year program is provided, but
not less than the minimum school day for that age unless otherwise specified in the IEP to meet a pupil's unique needs.
(2) The special education and related services offered during the extended year period are comparable in standards, scope and quality to the
special education program offered during the regular academic year.
(g) If during the regular academic year an individual's IEP specifies
integration in the regular classroom, a public education agency is not required to meet that component of the IEP if no regular summer school
programs are being offered by that agency.
(i) This section shall not apply to schools which are operating a continuous school program pursuant to Chapter 5 (commencing with Section
37600) of Part 22, Di vision 3, Title 2, of the Education Code.
NOTE: Authority cited: Section 56100, Education Code. Reference: Sections
37600,41976.5 and 56345, Education Code; and 34 C.F.R. Section 300.106.
HISTORY

I. Amendment filed 3-21-88; operative 4-20-88 (Register 88, No. 15).
2. Amendment of section and NOTE filed 5-5-2014; operative 7- I-20 14 (Register
2014, No. 19).

Article 5.
.§ 3051.
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Title 5

(2) Related services, when needed are determined by the IEP.
(3) All entities and individuals providing related services shall meet
the qualifications found in 34C.F.R. sections 300.l56(b) and 3001(r) and
the applicable portions of section 3051 et seq. and shall be either:
(A) Employees of the school district or county office, or
(B) Employed under contract pursuant to Education Code sections
56365-56366, or
(C) Employees, vendors or contractors of the State Departments of
Health Care Services or State Hospitals, or any designated local public
health or mental health agency.
(4) To be eligible for certification to provide related services to individuals with exceptional needs, non public schools and nonpublic agencies shall meet the requirements of this section.
(5) An individual providing related services out of state, pursuant to
sections 56365 and 56366 of the Education Code, as required in a pupil's
IEP, must:
(A) Hold a current valid credential or license to render that related service as required by that state, and
(B) Be employed by a non public, nonsectarian school or agency certified by the CDE.
NOTE: Authority cited: Sections 33031,56100 and 56366.1, Education Code. Reference: Sections 56363, 56365 and 56366, Education Code; and 34 C.F.R. Sections 300.12, 300.18, 300.34 and 300. I 56(b).
HISTORY

1. Amendment filed 3-21-88; operative 4-20-88 (Register 88, No. 15).
2. Amendment of subsections (a)(2) and (a)(3)(B) and NOTE filed 7-18-97 as an
emergency; operative 7-18-97 (Register 97, No. 29). A Certificate of Compliance must be transmitted to OAL by I 1-17-97 or emergency amendments
will be repealed by operation of law on the following day.
3. Amendment of subsections (a)(2) and (a)(3)(B) and amendment of NOTE refiled
11-14-97 as an emergency; operative 11-14-97 (Register 97, No. 46). A Certificate of Compliance must be transmitted to OAL by 3- I 6-98 or emergency
language will be repealed by operation of law on the following day.
4. Reinstatement of section and NOTE as they existed prior to 7-18-97 emergency
amendment by operation of Government Code section 11346.1 (I) (Register 98,
No. 16).
5. Amendment of subsections (a)(2) and (a)(3)(B) and amendment of NOTE filed
4-16-98 as an emergency; operative 4-16-98 (Register 98, No. 16). A Certificate of Compliance must be transmitted to OAL by 8- I 4-98 or emergency language will be repealed by operation of law on the following day.
6. Reinstatement of section and NOTE as they existed prior to 4-16-98 emergency
amendment by operation of Government Code section 11346.1(1) (Register 98,
No. 34).
7. Amendment of subsections (a)(2) and (a)(3)(B) and amendment of NOTE filed
8-19-98 as an emergency; operative 8-19-98 (Register 98, No. 34). A Certificate of Compliance must be transmitted to OAL by 12-17-98 or emergency language will be repealed by operation of law on the following day.
8. Reinstatement of section and NOTE as they existed prior to 8-19-98 emergency
amendment by operation of Government Code section 11346. I (I) (Register 98,
No. 52).
9. Amendment of subsections (a)(2) and (a)(3)(B)-(C) and amendment of NOTE
filed 12-21-98 as an emergency; operative 12-21-98 (Register 98, No. 52). A
Certificate of Compliance must be transmitted to OAL by 4-20-99 or emergency language will be repealed by operation of law on the following day.
10. Repealer and new section filed 3-25-99 as an emergency; operative 3-25-99
(Register 99, No. 13). A Certificate of Compliance must be transmitted to OAL
by 7-23-99 or emergency language will be repealed by operation of law on the
following day.
1 I. Certificate of Compliance as to 3-25-99 order transmitted to OAL 7-23-99
and filed 9-1-99 (Register 99, No. 36).
12. Amendment of section heading, section and NOTE filed 3-27-2009; operative
4-26-2009 (Register 2009, No. 13).
13. Amendment of section heading, section and NOTE filed 5-5-2014; operative
7-1-2014 (Register 2014, No. 19).

§ 3051.1.

Standards for Related Services and Staff
Qualifications.
(a) General Provisions.
(1) Related services may be provided to individuals or to small groups
in a specialized area of educational need, and throughout the full continuum of educational settings.

Language, Speech and Hearing Development
and Remediation.
(a) Language, Speech and Hearing Development and Remediation
services include:
(1) Referral and assessment of indi viduals suspected of having a disorder of language, speech, or hearing. Such individuals are not considered
as part of the caseload pursuant to Education Code section 56363.3 unless an IEP is developed and services are provided pursuant to sections
305 1.1 (a)(2) and (3).
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Register 2014, No. 19; 5-9-2014

§ 3051.5
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(2) Specialized instruction and services for individuals with disorders
of language. speech. and hearing. including monitoring of pupil progress
on a regular basis. providing information for the review. and when necessary participating in the review and revision of IEPs of pupils.
(3) Consultative services to pupils. parents. teachers. or other school
personnel.
(4) Coordination of speech and language services with an individual's
regular and special education program.
(b) Caseloads of full-time equivalent language. speech and hearing
specialists providing instruction and services within the district. SELPA.
or county oftlce shall not exceed a district-wide. SELPA-wide. or
county-wide average of 55 individuals unless prior written approval has
been granted by the SSP!.
(c) Language and speech development and remediation shall be provided only by personnel who possess:
(I) a license in Speech-Language Pathology issued by a licensing
agency within the Department of Consumer Affairs: or
(2) a credential authorizing language or speech services.
(d) Services may also be provided by speech-language pathology assistants working under the direct supervision of a qualitied language.
speech. and hearing specialist. as dell ned in Business and Professions
Code section 2530.2(i). and ifspecitied in the IEP. No more than two assistants may be supervised by one qualitied language. speech. and hearing specialist. The caseloads of persons in subdivision (b) shall not be increased by the use of assistants.
NOTE: Authority cited: Sections 56100 and 56366.1. Education Code. Reference:
Section 2530. Business and Professions Code: Sections 56363 and 56363.3.
Education Code: and 34 C.F.R. Sections 300.34 and 300.156(b)( I l.
HISTORY

I. Repealer and new section filed 3-21-88: operative 4--20-88 (Register 88. No.
,15).
,
2. Amendment of section and NOTE filed 5-5-2014: operative 7-1-2014 (Register
2014. No. 19).

§ 3051.2. Audiological Services.
(a) In addition to provisions of 34 C.F.R. Section 300.34. audiological
instruction and services may include:
(I) Aural rehabilitation (auditory training. speech reading. language
habilitation. and speech conservation) and habilitation with individual
pupils or groups and support for the hearing-impaired pupils in the regular classroom.
(2) Monitoring hearing levels. auditory behavior. and amplification
for all pupils requiring personal or group amplil1cation in the instructional setting.
(3) Planning. organizing. and implementing an audiology program for
individuals with auditory dysfunctions. as specil1ed in the IEP.
(4) Consultative services regarding test findings. amplitication needs
and equipment. otological referrals. home training programs. acoustic
treatment of rooms. and coordination of educational services to hearingimpaired individuals.
(b) Audiological services shall be provided only by personnel who
possess:
(I) a license in Audiology issued by a licensing agency within the Department of Consumer Affairs: or
(2) a credential authorizing audiology services.
NOTE: Authority cited: Sections 56100 and 56366.1. Education Code. Reference:
Section 2530. Business and Professions Code: Sections 49422 and 56363. Education Code: and 34 C.F.R. Sections 300.34 and 300. I 56(b )( I).
HISTORY

I. Amendment of section and NOTE filed 5-5-2014: operative 7-1-2014 (Register
2014. No. 19).

§ 3051.3. Orientation and Mobility Instruction.
(a) Orientation and mobility instruction may include:
(I) Specialized instruction for individuals in orientation and mobility
techniques.
(2) Consultative services to other educators and parents regarding instructional planning and implementation of the IEP relative to the development of orientation and mobility skills and independent living skills.

(b) Orientation and mobility instruction shall be provided only by personnel who possess a credential that authorizes services in orientation
and mobility instruction.
NOTE: Authority cited: Sections 56100 and 56366.1. Education Code. Reference:
Section 56363. Education Code: and 34 C.F.R. Sections 300.34 and
300.156(b)( I).
HISTORY

I. Amendment of section heading. section and NOTE filed 5-5-2014: operative
7-1-2014 (Register 2014. No. 19).

§ 3051.4. Instruction in the Home or Hospital.
(a) Special education and related services provided in the home or hospital for school age pupils is limited to those pupils who have been identitied as individuals with exceptional needs in accordance with section
3030 and for whom the IEP team recommends such instructions or services.
(b) Instructions may be delivered individually. in small groups or by
teleclass.
(c) For those individuals with exceptional needs with a medical condition such as those related to surgery. accidents. short-term illness or medical treatment for a chronic illness. the IEP team shall review. and revise.
if appropriate. the IEP whenever there is a significant change in the pupil's current medical condition.
(d) When recommending placement for home instruction. the IEP
team shall have in the assessment information a medical report from the
attending physician and surgeon or the report of the psychologist. as appropriate. stating the diagnosed condition and certifying that the severity
ofthe condition prevents the pupil from attending a less restrictive placement. The report shall include a projected calendar date for the pupil's
return to school. The IEP team shall meet to reconsider the IEP prior to
the projected calendar date for the pupil's return to school.
(e) Instruction in the home or hospital shall be provided by a regular
class teacher. the special class teacher or the resource specialist teacher.
if the teacher or specialist is competent to provide such instruction and
services and if the provision of such instruction and services by the teacher or specialist is feasible. I f not. the appropriate related services specialist shall provide such instruction.
(f) The teacher providing the home instruction shall contact the pupil's
previous school and teacher to determine:
(I) The course work to be covered:
(2) The books and materials to be used:
(3) Who is responsible for issuing grades and promoting the pupil
when appropriate:
(4) For pupils in grades 7 to 12. the teacher shall confer with the school
guidance counselor to determine:
(A) For the hours the pupil has earned toward semester course credit
in each subject included in the IEP and the grade asofthe last day of at tendance:
(B) Who is responsible for issuing credits when the course work is
completed:
(C) Who will issue the diploma if the pupil is to graduate.
NOTE: Authority cited: Sections 56100 and 56366.1. Education Code. Reference:
Sections 56001 and 56363. Education Code: and 34 C.F.R. Sections 300.34 and
300.156(b )(\).
HISTORY

I. New section filed and 3-21-88: operative 4--20-88 (Register 88. No. 15).
2. Change without regulatory effect amending section and NOTE filed 9-27-2012
pursuant to section 100. title I. California Code of Regulations (Register 2012.
No. 39).
3. Amendment of subsection (el and NOTE filed 5-5-2014: operative 7-1-2014
(Register 2014. No. 19).

§ 3051.5.

Adapted Physical Education for Individuals with
Exceptional Needs.

(a) Adapted physical education is for individuals with exceptional
needs who require developmental or corrective instruction and who are
precluded from participation in the activities of the general physical education program. modi tied general physical education program. or in a
specially designed physical education program in aspecial class. Consultative services may be provided to pupils, parents. teachers. or other

Page 55
51

Register 2014, No. 19; 5-9-2014

§ 3051.6

BAR CLAYS CALIFORNIA CODE OF REGULATIONS

school personnel for the purpose of identifying supplementary aids and
services or modifications necessary for successful participation in the
regular "D" Physical education program or specially designed physical
education programs.
(b) Adapted physical education shall be provided only by personnel
who possess a credential issued by the California CTC that authorizes
service in adapted physical education.
NOTE: Authority cited: Sections 56100 and 56366.1, Education Code. Reference:
Section 56363, Education Code; and 34 C.F.R. Sections 300.34 and
300.156(b)(l).
HISTORY

I. Amendment filed 3-21-88; operative 4-20-88 (Register 88, No. 15).

2. Amendme.nt of subsection (b) and NOTE filed 5-5-2014; operative 7-1-2014
(Register 2014, No. 19).
§ 3051.6. Physical and Occupational Therapy.
(a) When the district, SELPA, or county office contracts for the services of a physical therapist or an occupational therapist, the following
standards shall ap{1ly:
(1) Occupational or physical therapists shall provide services based
upon recommendation of the IEP team. Physical therapy and occupational therapy services for infants are limited by Education Code section
56426.6. Physical therapy services may not exceed the services specified
in the Business and Professions Code section 2620. Occupational therapy services may not exceed the services specified in the Business and
Professions Code section 2570.2(k).
(2) The district, SELPA, or county office shall assure that the therapist
has available safe and appropriate equipment.
(b) Individuals providing physical or occupational therapy shall be
qualified.
(1) Physical therapy shall be provided only by personnel who possess
a valid license in Physical Therapy issued by a licensing agency within
the Department of Consumer Affairs.
(2) Occupational therapy shall be provided only by personnel who
possess a license in occupational therapy issued by a licensing agency
within the Department of Consumer Affairs. Services provided by a Certified Occupational Therapist Assistant shall be supervised by a registered occupational therapist in accordance with professional standards
outlined by the American Occupational Therapy Association.
NOTE: Authority cited: Sections 56100 and 56366.1, Education Code. Reference:
Sections 2570.2 and 2620, Business and Professions Code; Section 56363, Education Code; and 34 C.F.R. Sections 300.34 and 300.156(b)(I).
HISTORY

I. Amendment filed 3-21-88; operative 4-20-88 (Register 88, No. IS).

2. Amendment of section and NOTE filed 5-5-2014; operative 7-1-20 14 (Register
2014, No. 19).
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(1) a license as an Optometrist, Ophthalmologist, Physician or Surgeon, issued by a licensing agency within the Department of Consumer
Affairs and authorizing the licensee to provide the services rendered, or
(2) a valid credential authorizing vision instruction or services.
NOTE: Authority cited: Sections 56100 and 56366.1, Education Code. Reference:
Sections 49422 and 56363, Education Code; and 34 C.F.R. Sections 300.34 and
300.156(b)( I).
HISTORY

1. Amendment of subsection (a) and new subsections (b)-Cd) filed 3-21-88; operative 4-20-88 (Register 88, No. IS).
2. Amendment of section and NOTE filed 5-5-2014; operative 7-1-20 14 (Register
2014, No. 19).
§ 3051.75. Vision Therapy.
(a) Vision therapy may include: Remedial and/or developmental instruction provided directly by or in consultation with the optometrist,
ophthalmologist, or other qualified licensed physician and surgeon provided ongoing care to the individual.
(b) Vision therapy shall be provided by an optometrist, ophthalmologist, or by appropriate qualified school personnel when prescribed by a
licensed optometrist, ophthalmologist, or other qualified licensed physician and surgeon.
(c) Procedures which may be utilized by qualified personnel are those
procedures authorized by federal and state laws and regulations and performed in accordance with these laws and regulations and standards of
the profession.
NOTE: Authority cited: Sections 56100 and 56366.1, Education Code. Reference:
Section 56363, Education Code; and 34 C.F.R. Sections 300.34 and
300.156(b)( I).
HISTORY

I. Change without regulatory effect amending NOTE filed 9-27-2012 pursuant to
section 100, title I, California Code of Regulations (Register 2012, No. 39).
2. Amendment of NOTE filed 5-5-2014; operative 7-1-2014 (Register 2014, No.
19).
§ 3051.8. Specialized Driver Training Instruction.
(a) Specialized driver training instruction may include instruction to
an individual with exceptional needs to supplement the regular driver
training program. The IEP team shall determine the need for supplementary specialized driver training instruction. The need to supplement the
regular program shall be based on an assessment of the pupil's health,
physical, and/or educational needs which require modifications which
cannot be met through a regular driver training program.
(b) Driver training for individuals herein described must be provided
by qualified teachers, as defined by Education Code sections 41906 and
41907.
NOTE: Authority cited: Sections 56100 and 56366.1, Education Code. Reference:
Sections 41906, 41907 and 56363, Education Code; and 34 C.F.R. Sections
300.34 and 300.156(b)(l).
HISTORY

§ 3051.7. Vision Services.
(a) Vision services may include:
(1) Adaptations in curriculum, media, and the environment, as well as
instruction in special skills.
(2) Consultative services to pupils, parents, teachers, and other school
personnel.
(b) An assessment of and provision for services to visually impaired
pupils may be conducted by an eye specialist who has training and expertise in low vision disabilities and has available the appropriate low vision
aids for the purpose of assessment. The eye specialist may provide consultation to the pupil, parents, teacher and other school personnel as may
be requested by an IEP team.
(c) Procedures which may be utilized by qualified personnel are those
procedures authorized by federal and state laws and regulations-and performed in accordance with these laws and regulations and standards of
the profession.
(d) For the purposes of this section, and eye specialist shall mean a licensed optometrist, ophthalmologist, or other licensed physician and
surgeon who has training and expertise in low vision disabilities.
(e) Vision services shall be provided only by personnel who possess:

I. Change without regulatory effect amending section and NOTE filed 9-27-2012
pursuant to section 100, title I, California Code of Regulations (Register 2012,
No. 39).
2. Amendment of NOTE filed 5-5-2014; operative 7-1-2014 (Register 2014, No.
19).
§ 3051.9. Counseling and Guidance Services.
(a) Counseling and guidance services may be provided to an individual with exceptional needs who requires additional counseling and guidance services to supplement the regular guidance and counseling program. The IEP team shall determine the need for additional guidance and
counseling services.
(b) Counseling and guidance services necessary to implement the IEP
may include:
(I) Educational counseling in which the pupil is assisted in planning
and implementing his or her inimediate and long-range educational program.
(2) Career counseling in which the pupil is assisted in assessing his or
her aptitudes, abilities, and interests in order to make realistic career decisions.
(3) Personal counseling in which the pupil is helped to develop his or
her ability to function with social and personal responsibility.
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(4) Counseling and consultation with parents and staff members on
learning problems and guidance programs for pupils.
(c) Counseling and guidance shall be provided only by personnel who
possess a:
(I) license as a Marriage and Family Therapist. or Marriage and Family Therapist Registered Intern who is under the supervision of a Licensed
Marriage and Family Therapist. a Licensed Clinical Social Worker. a Licensed Professional Clinical Counselor. a Licensed Psychologist. or a
Physician who is certified in psychiatry by the Medical Board of Cali fornia. the Board of Behavioral Sciences. or the Board of Psychology. within the Department of Consumer Affairs.
(2) license as a Clinical Social Worker. or Associate Clinical Social
Worker who is under the supervision of either a LicenseCl Clinical Social
Worker or a licensed Mental Health Professional by the Board of Behavioral Sciences. within the Department of Consumer Affairs: or
(3) license as an Educational Psychologist issued by a licensing
agency within the Department of Consumer Affairs: or
(4) license in psychology. or who are working under supervision of a
licensed psychologist~ both regulated by the Board of Psychology . within
the Department of Consumer Affairs: or
(5) Pupil Personnel Services Credential. which authorizes school
counseling or school psychology.
(6) license as a Licensed Professional Clinical Counselor. or a Professional Clinical Counselor Registered Intern who is under the supervision
of a Licensed Professional Clinical Counselor. a Licensed Marriage and
Family Therapist. a Licensed Clinical Social Worker. a Licensed Clinical
Psychologist. or a Physician who is certified in psychiatry by the American Board of Psychiatry and Neurology.
NOTE: Authority cited: Sections 56100 and 56366.1. Education Code. Reference:
Sections 2903. 2905. 4980.02. 4989.24. 4996.9 and 4999.10. Business and Professions Code: Sections 49422 and 56363. Education Code: and 34 C.F.R. Sections
300.34 and 300.156(b)( I ).
HISTORY
I. Change without regulalOI:y effect a!nen~ing section and N<!TE filed 9.-27-20 I}
pursuant to section I OO.lItie I. Cahforma Code of Regulations (Register 20 1_.
No. 39).
2. Amendment of subsection (c). new subsections (c)( I )-(6) und amendment of
NOTE filed 5-5-2014: operative 7-1-2014 (Register 2014. No. 19).

§ 3051.10.

Psychological Services Other Than Assessment
and Development of the IEP.

(a) Psychological services may include:
(I) Counseling provided to an individual with exceptional needs by a
credentialed or licensed psychologist or other qualified personnel.
(2) Consultative services to parents. pupils. teachers. and other school
personnel.
.
(3) Planning and implementing a program of psychologtcal counseling for individuals with exceptional needs and parents.
(4) Assisting in developing positive behavioral intervention strategies.
(5) This term does not include assessment services and the development of an IEP.
(b) Psychological services required by a student's IEP may be rendered by any of the following professionals who possess the credential
or license required by law for the performance of particular psychological services by members of that profession:
(I) Licensed Educational Psychologist pursuant to Busi ness and Professions Code section 4989.14:
(2) Licensed Marriage and Family Therapist pursuant to Business and
Professions Code section 4980.02:
(3) Licensed Clinical Social Worker pursuant to Business and Professions Code section 4996.9: or
(4) Licensed Psychologist pursuant to Business and Professions Code
section 2903: or
(5) Pupil Personnel Services Credential that authorizes school
psychology.
NOTE: Authority cited: Sections 56100 and 56366.1. Educatio~ Code. Reference:
Section 56363, Education Code; and 34 C.F.R. SectIOns 300.34 and
300.156(b)( I).

§ 3051.12

HISTORY
I. Amendment of section heading. section and NOTE filed 5-5-2014: operative
7-1-2014 (Register 2014. No. 19).

§ 3051.11. Parent Counseling and Training.
(a) Parent counseling and training may include:
(I) Assisting parents in understanding the special needs of their child.
and
(2) Providing parents with information about child development.
(b) Parent counseling and training shall be provided only by personnel
who possess a:
(I) credential that authorizes special education instruction: or
(2) credential that authorizes health and nursing services: or
(3) license as a Marriage and Family Therapist. or Marriage and Family Therapist Registered Intern who is under the supervision ofa Licensed
Marriage and Family Therapist. a Licensed Clinical Social Worker. a licensed Professional Clinical Counselor. a Licensed Psychologist. or a
Physician who is certified in psychiatry by the Medical Board of Calif01'nia. the Board of Behavioral Sciences. or the Board of Psychology. within the Department of Consumer Affairs: or
(4) license as a Clinical Social Worker. or Associate Clinical Social
Worker who is under the supervision of either a Licensed Clinical Social
Worker or a licensed Mental Health Professional by the Board of Behavioral Sciences. within the Department of Consumer Affairs: or
(5) license as an Educational Psychologist. issued by a licensing
agency within the Department of Consumer Affairs: or
(6) license as a Psychologist. or who are working under the supervision ofa licensed Psychologist. both regulated by the Board of Psychology. within the Department of Consumer Affairs: or
(7) Pupil Personnel Services Credential that authorizes school counseling or school psychology or school social work.
(8) license as a Licensed Professional Clinical Counselor. or a Professional Clinical Counselor Registered Intern who is under the supervision
of a Licensed Professional Clinical Counselor. a Licensed Marriage and
Family Therapist. a Licensed Clinical Social Worker. a Licensed Clinical
Psychologist. or a Physician who is certified in psychiatry by the American Board of Psychiatry and Neurology.
NOTE: Authority cited: Sections 56100 and 56366.1. Education Code. Reference:
Sections 2903. 2905. 4980.02. 4989.14. 4996.9 and 4999.10. Business and Professions Code: Sections 49422 and 56363. Education Code: and 34 C.F.R. Sections
300.34 and 300.156(b)( I ).
HISTORY
I. Amendment of section and NOTE filed 5-5-20 14: operative 7-1-2014 (Register
2014. No. 19).

§ 3051.12. Health and Nursing Services.
(a) Health and nursing services may include:
(I) Providing services by qualified personnel.
(2) Managing the individual's health problems on the school site.
(3) Consulting with pupils. parents. teachers. and other personnel.
(4) Group and individual counseling with parents and pupils regarding
health problems.
(5) Maintaining communication with health agencies providing care
to individuals with disabilities.
(b) Specialized physical health care may be provided as described in
Education Code section 49423.5.
(I) Definitions.
(A) Specialized physical health care services means those health services prescribed by the child's licensed physician and surgeon requiring
medically related training for the individual who performs the services
and which are necessary during the school day to enable the child to attend school.
(B) Standardized procedures l'ileans protocols and procedures developed through collaboration among school or hospital administrators and
health professionals. including licensed physicians and surgeons and
nurses. to be utilized in the provision of the specialized physical health
care services.
(c) Qualified means the ability to demonstrate competence in CardioPulmonary Resuscitation. current knowledge of community emergency
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medical resources, and skill in the use of equipment and performance of
techniques necessary to provide specialized physical health care services
for individuals with exceptional needs. In addition:
I. "Qualified" for the professional school or public health nurse or licensed physician and surgeon shall mean trained in the procedures to a
level of competence and safety which meets the objectives of the training.
2. "Qualified" for the designated school personnel shall mean trained
in the procedures to a level of competence and safety which meets the objectives of the training as provided by the school nurse, public health
nurse, licensed physician and surgeon, or other programs which provide
the training.
(D) Supervision means review, observation, and/or instruction of a
designated school person's performance and of physical health care services, but does not necessarily require the immediate presence of the supervisor at all times.
1. Immediate supervision means that the supervisor shall be physically
present while a procedure is being administered.
2. Direct supervi.sion means that the supervisor shall be present in the
same building as the person being supervised and available for consultation and/or assistance.
3. Indirect supervision means that the supervisor shall be available to
the qualified designated school person either in person or through electronic means to provide necessary instruction, consultation, and referral
to appropriate care and services as needed. Supervision of designated
school persons shall include review on-site by a qualified school nurse,
qualified public health nurse, or qualified licensed physician and surgeon. Supervision shall also include review of the competence of that individual in performing the specialized health care service, maintenance
of appropriate records, physical environment, and equipment.
(E) Training means preparation in the appropriate delivery and skillful
performance of specialized physical health care services. In addition:
I. Medically related training of credentialed school nurses or public
health nurses shall be that training in an approved program which may
be necessary to update or make current the nurse's professional skills and
knowledge related to meeting pupils' needs for specialized physical
health care services.
2. Medically related training of employed designated school personnel
is that training in an approved program in standardized procedures provided by a qualified school nurse, qualified public health nurse, qualified
licensed physician and surgeon, or other approved programs to enable
the person to provide the specialized physical health care services necessary to enable the child to attend school.
(F) Competence in Cardio-Pulmonary Resuscitation means possession of a current valid certificate from an approved program.
(2) Standards and Staffing.
(A) Allocation of qualified designated school personnel shall be determined by the amount and type of supervision necessary to this regulation,
and also the type and frequency of services needed by students in special
classes and centers, and regular instructional settings.
(B) Approved training for qualified personnel shall be provided in one
or more of the following ways:
1. By a qualified school nurse, qualified public health nurse, or qualified licensed physician and surgeon, as defined in these regulations.
2. By career and continuing education programs, approved by the appropriate licensing board.
3. By training programs through public or private medical institutions,
i.e., hospitals, public health agencies, Visiting Nurses Associations, and
Red Cross.
(3) Organization and Administration.
(A) Specific continuing specialized physical health care services required in order for the individual to benefit from special education will
be included in the individualized education program. If the parent elects
to perform the service during the school day, a waiver shall be signed relieving the school of the responsibility.
(B) Appropriate accommodations for safety and necessary physical
care services for the individual with exceptional needs in the school set-

Title 5

ting shall be provided by the school. Personal privacy and dignity of an
individual with exceptional needs shall be assured.
(C) The school district shall not be required to purchase medical equipment for an individual pupil. However, the school district, SELPA, or
county office is responsible for providing other specialized equipment
for use at school that is needed to implement the IEP.
(D) In accordance with Education Code section 49423.5(a)(2), a qualified school nurse, qualified public health nurse, or qualified licensed
physician and surgeon responsible for supervising the physical health
care of an individual with exceptional needs in the school setting shall:
1. Coordinate the health care services to the individuals with exceptional needs on the school site.
2. Consult with appropriate personnel regarding management of
health care services for individuals with exceptional needs.
3. Make appropriate referrals and maintain communication with
health agencies providing care to individuals with exceptional needs.
4. Maintain or review licensed physician and surgeon and parent requests and daily documentation records.
(E) Written licensed physician and surgeon and parent requests, as
well as the specific standardized procedures to be used if physical health
care services are provided, shall be maintained for each individual with
exceptional needs. Daily documentation of specific services which are
provided shall be maintained on a district-approved form which shall include the signatures of the qualified designated school person(s) who
performs the procedure.
1. Any pupil who is required to have specialized physical health care
services during the school day, prescribed for him or her by a licensed
physician and surgeon, may be assisted by a qualified school nurse, qualified public health nurse, or other qualified school personnel, ifthe school
district receives:
a. A written statement from the licensed physician and surgeon stating
the procedure and time schedules by which such procedures are to be given; and
b. A written statement from the parent or guardian ofthe pupil, indicating the desire that the school district assist the pupil in the matters set
forth in the licensed physician and surgeon's statement, and granting
consent for the delivery of such services.
2. This written statement of a licensed physician and surgeon and parent requests and daily documentation shall be maintained in accordance
with the requirements of confidentiality of pupil records, and are considered mandatory interim pupil records.
NOTE: Authority cited: Sections 56100 and 56366.1, Education Code. Reference:
Sections 49422, 49423.5 and 56363, Education Code; and 34 C.F.R. Sections
300.34 and 300.l56(b)(I).
HISTORY
I. Amendment of subsection (b)(3)(C) filed 3-21-88; operative 4-20--88 (Register 88, No. 15).
2. Change without regulatory effect amending subsections (b), (b)(l)(C) and
(b)(3)(C)-(D) and amending NOTE filed 9-27-2012 pursuant to section 100,
title I, California Code of Regulations (Register 2012, No. 39).
3. Amendment of subsection (a)(5) and NOTE filed 5-5-2014; operative 7-1-2014
(Register 2014, No. 19).

§ 3051.13.

Social Worker Services.
(a) Social work services may include:
(I) Individual and group counseling with the individual and his or her
immediate family.
(2) Consultation with pupils, parents, teachers, and other personnel regarding the effects of family and other social factors on the learning and
developmental requirements of individual pupils with exceptional needs.
(3) Developing a network of community resources, making appropriate referral and maintaining liaison relationships among the school, the
pupil with exceptional needs, the family, and the various agencies providing social, income maintenance, employment development, mental
health, or other developmental services.
(b) Social worker services shall be provided only by personnel who
possess a:
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(1) license as a Clinical Social Worker, or Associate Clinical Social
Worker who is under the supervision of either a Licensed Clinical Social
Worker or a licensed Mental Health Professional by the Board of Behavioral Sciences. within the Department of Consumer Affairs; or
(2) license as a Marriage and Family Therapist. or Marriage and Family Therapist Registered Intern who is under the supervision of a Licensed
Marriage and Family Therapist. a Licensed Clinical Social Worker. a Licensed Professional Clinical Counselor. a Licensed Psychologist. or a
Physician who is certified in psychiatry by the Medical Board of Cali 1'01'nia. the Board of Behavioral Sciences. or the Board of Psychology. within the Department of Consumer Affairs; or
(3) credential authorizing school social work.
(4) license as a Licensed Professional Clinical Counselor. or a Professional Clinical Counselor Registered Intern who is under the supervision
of a Licensed Professional Clinical Counselor. a Licensed Marriage and
Family Therapist. a Licensed Clinical Social Worker. a Licensed Clinical
Psychologist. or a Physician who is certified in psychiatry by the American Board of Psychiatry and Neurology.
NOTE: Authority cited: Sections 56100 and 56366.1. Education Code. Reference:

Sections 2903. 2905. -1-980.02. 4989.14. -1-996.9 and -1-999.1 O. Business and Professions Code: Sections -1-9422 and 56363. Education Code: and 34 C.F.R. Sections
300.34 and 300.156( b)( I ).
HISTORY

I. Change without regulatory efrect amending NOTE riled 9-27-2012 pursuant to
section 100. title I. Calirornia Code of Regulations (Register 2012. No. 39).
2. Amendment of section and NOTE Iiled 5-5-201-1-: operative 7-1-201-1-( Register
2014. No. 19).

Specially Designed Vocational Education and
Career Development.
(a) Specially designed vocational education and career development
for individuals with exceptional needs regardless of severity of disability
may include:
(I) Providing prevocational programs and assessing work-related
skills. interests. aptitUdes. and attitudes.
(2) Coordinating and modifying the regular vocational education program.
(3) Assisting individuals in developing attitudes. self-confidence. and
vocational competencies to locate. secure. and retain employment in the
community or sheltered environment. and to enable such individuals to
become participating members of the community.
(4) Establishing work training programs within the school and community.
(5) Assisting in job placement.
(6) Instructingjob trainers and employers as to the unique needs of the
indi viduals.
(7) Maintaining regularly scheduled contact with all work stations and
job-si te trai ners.
(8) Coordinating services with the Department of Rehabilitation and
other agencies as designated in the IEP.
(b) Specially designed vocational education and career development
shall be provided only by personnel who possess:
(I) an adul.t education credential with a career development authorization; or
(2) a credential that authorizes instruction in special education or vocational education; or
(3) a Pupil Personnel Services Credential that authorizes school counseling.

§ 3051.16

dent as possible in leisure activities, and when possible and appropriate,
facilitate the pupil's integration into regular recreation programs.
(2) Recreation programs in schools and the community which are
those programs that emphasize the use of leisure activity in the teaching
of academic. social. and daily living skills; and. the provision of nonacademic and extracurricular leisure activities and the utilization of community recreation programs and facilities.
(3) Leisure education programs which are those specific programs designed to prepare the pupil for optimum independent participation in appropriate leisure activities. including teaching social skills necessary to
engage in leisure activities. and developing awareness of personal and
community leisure resources.
(b) Recreation services shall be provided only by personnel who possess:
(I) a certificate issued by the California Board of Recreation and Park
Certification: or
(2) a certificate issued by the National Council for Therapeutic Recreation; or
(3) the National Recreation and Park Association. authorizing services
in recreation or therapeutic recreation.
NOTE: Authoritv cited: Sections 56100 and 56366.1. Education Code. Reference:
Section 56363. Education Code: and 3-1- C.F.R. Sections 300.3-1- and
300.156(b)( I).
HISTORY

I. New section Iiled 3-21-88: operative -1--20-88 (Register 88. No. 15).
2. Editorial correction of NOTE (Register 98. No. 33).
3. Amendment of section and NOTE filed 5-5-20 1-1-: operative 7-1-20 1-1- (Register
2014. No. 19).

§ 3051.14.

NOTE: Authority cited: Sections 561 00 and 56366.1. Education Code. Rererence:

Section 56363. Education Code: 34 C.F.R. Sections 300.34 and 300.156(b)( I).

§ 3051.16.

Specialized Services for Low-Incidence
Disabilities.
(a) Specialized services for low-incidence disabilities may include:
(I) Specially designed instruction related to the unique needs of pupils
with low-incidence disabilities provided by teachers credentialed pursuant to Education Code section 44265.
(2) Specialized services related to the unique needs of pupils with lowincidence disabilities provided by qualified individuals such as interpreters. notetakers. readers. transcribers. and other individuals who provide
specialized materials and equipment.
(b) An "educational interpreter" provides communication facilitation
between students who are deaf or hard of hearing. and others. in the general education classroom and for other school-related activities. including extracurricular activities. as designated in a student's IEP.
(c) An educational interpreter shall be certified by the national Registry of Interpreters forthe Deaf(RID). or equivalent: in lieu of RID certification or equivalent. an educational interpreter must have achieved a
score of 4.0 or above on the Educational Interpreter Performance Assessment (EIPA). the Educational Sign Skills Evaluation-Interpreter and Receptive (ESSE-l/R). or the National Association of the Deaf! American
Consortium of Certified Interpreters (NAD/ACCI) assessment. If providing Cued Language transliteration. a transliterator shall possess Testing/Evaluation and Certification Unit (TECUnit) certification. or have
achieved a score of 4.0 or above on the EIPA - Cued Speech.
(d) Specialized services for pupils with low-incidence disabilities
shall be provided only by personnel who possess a credential that authorizes services in special education orclinical rehabilitation services in the
appropriate area of disability.
NOTE: Authority cited: Sections 56100 and 56366.1. Education Code. Reference:
Section 56363. Education Code: and 34 C.F.R. Sections 300.34 and
300.156(b)(l).
HISTORY

HISTORY

I. Amendment of section and NOTE Iiled 5-5-2014: operative 7-1-20 14(Register
2014. No. 19).

§ 3051.15. Recreation Services.
(a) Recreation services include but are not limited to:
(I) Therapeutic recreation services which are those specialized instructional programs designed to assist pupils in becoming as indepen-

I. New section filed 3-21-88: operative 4-20-88 (Register 88. No. 15).
2. Editorial correction of first sentence (Register 98. No. 33).
3. Amendment of section and NOTE tiled 7-29-2002: operative 8-28-2002 (Register 2002. No. 31 ).
4. Repealer and new subsection (b)( I). new subsections (b)(2)-(c) and amendment
of NOTE filed 2-22-2008: operative 3-23-2008 (Register 2008. No.8).
5. Amendment of section and NOTE tiled 5-5-2014: operative 7-1-2014 (Register
2014, No. 19).
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§ 3051.17

BARCLAYS CALIFORNIA CODE OF REGULATIONS

§ 3051.17.

Services for Pupils with Chronic Illnesses or
Acute Health Problems.
(a) Specialized services may be provided to pupils determined eligible
pursuant to section 3030(1). Such services include but are not limited to:
(1) Individual consultation;
(2) Home or hospital instruction; and
(3) Other instructional methods using advanced communication technology.
(b) For pupils whose medical condition is in remission or in a passive
state, the IEP team shall specify the frequency for monitoring the pupil's
educational progress to assure that the illness does not interfere with the
pupil's educational progress.
(c) Wheri a pupil identified pursuant to section 3030(1) experiences an
acute health problem which results in his or her non-attendance at school
for more than five consecutive days, upon notification of the classroom
teacher or the parent, the school principal or designee shall assure that an
IEP team is convened to determine the appropriate educational services.
(d) If there is a pattern of sporadic illness, the IEP team shall convene
to consider alternative means for the pupil to demonstrate competencies
in the required course of study so that the cumulative number of absences
do not prevent educational progress.
NOTE: Authority cited: Sections 56100 and 56366.1, Education Code. Reference:
Section 56363, Education Code; and 34 C.F.R Sections 300.34 and 300.156(b)(I).
HISTORY

I. New section filed 3-21-88; operative 4-20-88 (Register 88, No. IS).
2. Change without regulatory effect amending section and NOTE filed 9-27-2012
pursuant to section 100, title I, California Code of Regulations (Register 2012,
No. 39).
3. Amendment of NOTE filed 5-5-2014; operative 7-1-2014 (Register 2014, No.
19).

§ 3051.18.

Related Services for the Deaf and Hard of
Hearing.
(a) Instruction and services for deaf and hard of hearing pupils shall
be provided by an individual holding an appropriate credential, who has
competencies to provide services to the hearing impaired and who has
training, experience and proficient communication skills for educating
pupils with hearing impairments. Such services may include but need not
to be limited to:
(1) Speech, speech reading and auditory training.
(2) Instruction in oral, sign, and written language development.
(3) Rehabilitative and educational services for hearing impaired individuals to include monitoring amplification, coordinating information
for the annual review, and recommending additional services.
(4) Adapting curricula, methods, media, and the environment to facilitate the learning process.
(5) Consultation to pupils, parents, teachers, and other school personnel as necessary to maximize the pupil's experience in the regulareducation program.
(b) A specially trained instructional aide, working with and under the
direct supervision of the credentialed teacher of the deaf and hard-ofhearing, may assist in the implementation of the pupil's educational program.
NOTE: Authority cited: Sections 56100 and 56366.1, Education Code. Reference:
Section 56363, Education Code; and 34 C.F.R. Sections 300.34 and
300.1 56(b)(I).
HISTORY

I. New section filed 3-21-88; operative 4-20-88 (Register 88, No. IS).
2. Change without regulatory effect amending subsection (a) and NOTE filed
9-27-2012 pursuant to section 100, title I, California Code of Regulations
(Register 2012, No. 39).
3. Amendment of section heading and NOTE filed 5-5-2014; operative 7-1-2014
(Register 2014, No. 19).
-

§ 3051.19. Assistive Technology Service.
(a) "Assistive technology service" means any service that directly assists an individual with exceptional needs in the selection or use of an assistive technology device that is educationally necessary. The term includes the evaluation of the needs of an i ndi vidual with exceptional needs
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including a functional evaluation of the individual in the individual's
customary environment; coordinating and using other therapies, interventions, or services with assistive technology devices, such as those
associated with existing education programs and rehabilitation plans and
programs; training or technical assistance for an individual with exceptional needs or, where appropriate, the family of an individual with exceptional needs or, if appropriate, that individual's family; and training
or technical assistance for professionals (including individuals providing
education and rehabilitation services), employers or other individuals
who provide services to, employ, or are otherwise substantially involved
in the major life functions of individuals with exceptional needs.
(b) Assistive technology services shall be provided only by personnel
who possess a:
(1) license in Physical Therapy issued by a licensing agency within the
Department of Consumer Affairs, where the utilization of assistive
technology services falls within the scope of practice of physical therapy
as defined in Business and Professions Code section 2620 and implementing regulations; or
(2) license in Occupational Therapy issued by a licensing agency within the Department of Consumer Affairs; or
(3) license in Speech-Language Pathology issued by a licensing
agency within the Department of Consumer Affairs or a valid document,
issued by the California CTC, where the function of the assistive technology service is augmentative communication; or
(4) baccalaureate degree in engineering with emphasis in assistive
technology; or
(5) baccalaureate degree in a related field of engineering with a graduate certificate in rehabilitation technology or assistive technology; or
(6) certification from the Rehabilitation Engineering and Assistive
Technology Society of North America and Assistive Technology Provider (RESNAIATP); or
(7) certificate in assistive technology applications issued by a regionally accredited post-secondary institution; or
(8) credential that authorizes special education of physically impaired,
orthopedically impaired, or severely impaired pupils.
NOTE: Authority cited: Sections 56100 and 56366.1, Education Code. Reference:
Sections 2530, 2570.2 and 2620, Business and Professions Code; Section 56363,
Education Code; 20 U.S.C. Section 1401; and 34 C.F.R. Sections 300.5, 300.6,
300.105,300.34, and 300.156(b)(I).
HISTORY

I. New section filed 5-5-2014; operative 7-1-2014 (Register 2014, No. 19).

§ 3051.20. Early Education Programs.
(a) "Early education" means the program and services specified by
Education Code section 56425 et. seq.
(b) Early education programs for children with disabilities, as defined
in Education Code section 56426, shall be provided only by personnel
who meet the appropriate personnel qualifications set forth in this aIticle
and comply with Education Code section 56426.2.
NOTE: Authority cited: Sections 561 00 and 56366.1, Education Code. Reference:
Sections 56363 and 56430, Education Code; and 34 C.F.R. Sections 300.34 and
300.156(b)(I).
HISTORY

I. New section filed 5-5-2014; operative 7-1-2014 (Register 2014, No. 19).

§ 3051.21. Music Therapy.
(a) According to the Certification Board for Music Therapists "Music
therapy is the specialized use of music by a credentialed professional who
develops individualized treatment and supportive interventions for
people of all ages and ability levels to address their social, communication, emotional, physical, cognitive, sensory and spiritual needs."
(b) Music therapy shall be provided only by personnel who hold aMusic Therapist - Board Certified credential from the Certification Board
for Music Therapists (CBMT) on the completion of all academic and
clinical training requirements, and after successfully passing the CBMT
National Board Certification Examination.
NOTE: Authority cited: Sections 56100 and 56366.1, Education Code. Reference:
Section 56363, Education Code; and 34 C.F.R. Sections 300.34 and
300.156(b)( I).
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H[STORY

I. New section filed 5-5-20[4: operative 7-1-2014 (Register 2014. No. 19).

§ 3051.22. Transcription Services.
Transcribers for visually impaired pupils shall have a certi ficate issued
by the Library of Congress as a Braille Transcriber.
NOTE: Authority cited: Sections 56100 and 56366.1. Education Code. Reference:
Section 56363. Education Code: and 34 C.F.R. Sections 300.34 and
300.156(b)( I).
H[STORY

I. New section tiled 5-5-2014: operative 7-1-2014 (Register 2014. No. 19).

§ 3051.23. Behavioral Intervention.
(a) Pursuant to Education Code section 56520. behavioral interventions shall be designed or planned only by personnel who have a:
(I) Pupil Personnel Services Credential that authorizes school counseling or school psychology: or
(2) credential authorizing the holder to deliver special education
instruction: or
(3) license as a Mm:riage and Family Therapist certified by the Board
of Behavioral Sciences. within the Department of Consumer Affairs: or
(4) license as a Clinical Social Worker by the Board of Behavioral
Sciences. within the Department of Consumer Affairs: or
<:1) license as an Educational Psychologist issued by a licensing
agencv within the Department 01' Consumer Affairs: or
- (6) iicense in psychology regulated by the Board of Psychology. within the Department of Consumer Affairs: or
(7) master's degree issued by a regionally accredited post-secondary
institution in education. psychology. counseling. behavior analysis. behavior science. human development. social work. rehabilitation. or in a
related field.
(b) To provide behavioral intervention. including implementation of
behavior intervention plans. but not including development or modification of behavior intervention plans. an LEA shall deliver those services
using personnel who:
(I) possess the qualifications under subdivision (a): or
(2j(A) are under the supervision of personnel qualified under subdivision (a): and
(B) possess a high school diploma or its equivalent: and
(C) receive the specitic level of supervision required in the pupil's IEP.
NOTE: Authoritv cited: Sections 56100 and 56366.1. Education Code. Reference:
Sections 56363 'and 56520. Education Code: and 34 C.F.R. Sections 300.34 and
300.156(b)(l).
HISTORY

I. New section filed 5-5-2014: operative 7-1-2014 (Register 2014. No. 19).

§ 3051.24. Other Related Services.
Other related services not identified in sections 3051.1 through
3051.23 shall be provided only by staff who possess a:
(a) license to perform the service issued by an entity within the Department of Consumer Affairs or another state licensing office: or
(b) credential issued by the California CTC authorizing the service.
NOTE: Authority cited: Sections 56100 and 56366.1. Education Code. Reference:
Section 56363. Education Code: and 34 C.F.R. Sections 300.18. 300.34 and
300.156(b)( I).
HISTORY

I. New section filed 5-5-2014: operative 7-1-2014 (Register 2014. No. 19).

Designated Positive Behavioral Interventions.
[Repealed]
NOTE: Authority cited: Section 56100. Education Code. Reference: Sections
56520. 56521 and 56523. Education Code.

4. Change without regulatory effect amending subsections (a)(I), (a)(3), (b),
(b)(2)(D). (c), (g), (i)(2), (i)(9), (kr-(l), (1)(5)-(6) and (m) and amending NOTE
flied 9-27-2012 pursuant to section 100. title I. California Code of Regulations
(Register 2012. No. 39).
5. Change without regulatory effect repealing section filed 10-16-2013 pursuant
to section 100, title I. California Code of Regulations (Register 20 13, No. 42).
§ 3053. Special Classes.
(a) Placement in a special day class shall not limitor restrict the consideration of other options, including services provided in a vocational education program or any combination of programs and placements as may
be required to provide the services specified in a pupil's IEP.
(b) The following standards for special classes shall be met:
(I) A special class shall be composed of individuals whose needs as
specified in the IEPs can be appropriately met within the class.
(2) Pupils in a special class shall be provided with an educational program in accordance with their IEPs for at least the same length of time
as the regular school day for that chronological peer group:
(A) When an individual can benefit by attending a regular program for
part of the day. the amount of time shall be written in the IEP.
(8) When the IEP team determines that an individual cannot function
for the period of time of a regular school day. and when it is so specified
in the IEP. an individual may be permitted to attend a special class for less
time than the regular school day for that chronological peer group.
0) The procedure for allocation of aides for special classes shall be
specified in the local plan. Additional aide time may be provided when
the severity of the disabling conditions of the pupils or the age of the pupils justifies it. based on the IEPs.
(4) Special class(es) shall be located to promote maximum appropriate
interaction with regular educational programs.
(c) The special class shall be taught by a full-time-equivalent teacher
whose responsibility is the instruction. supervision, and coordination of
the educational program for those individuals enrolled in the special
class.
The special class shall be taught by a teacher who holds an appropriate
special education credential authorized by the Commission on Teacher
Credentialing and who possesses the necessary competencies to teach individuals assigned to the class. Special class teachers with a Special Education Credential employed as of September I. 1975. as teachers in special classes for pupils in severe language disorder aphasia programs and
who possess the necessary competencies to teach individuals assigned to
the class. shall be authorized to continue to teach.
NOTE: Authority cited: Section 56100, Education Code. Reference: Sections
56001 and 56364.2. Education Code: and 34 C.F.R. Section 300.114.
HISTORY

I. Amendment filed 3-21-88: operative 4--20-88 (Register 88, No. 15).

2. Change without regulatorv effect amending subsections (a) and (b)( I }-(3) and

amending NOTE filed 9-27-2012 pursuant to section 100. title I. California
Code of Regulations (Register 2012. No. 39).
§ 3054. Special Center. [Repealed]
NOTE: Authority cited: Section 56100(a) and 561 OO(i), Education Code: 20
U.S.c. 1414(c)(2)(B): and 34 C.F.R. 300.600. Reference: Sections 56001 and
56364, Education Code: and 34 C.F.R. 300.550-554.
HISTORY

I. Repealer filcd5-5-2014: operative 7-1-2014 (Register 2014, No. 19).

Article 6.

§ 3052.

HISTORY

I. New section filed 4-20-93: operative 5-20-93 (Register 93. No. 17).

.

2. Amendment of subsections (b). (b)(2)(D). (c). ti). (D(5) and (i)(7) filed 2-23-96
as an emergency: operative 2-23-96 (Register96, No.8). ACenificate of<:;ompliance must be transmitted to OAL by 6-22-96 or emergency language WIll be
repealed by operation of law on the following ~ay. .
3. Certificate of Compliance as to 2-23-96 order lIlcludlng further an:tendment of
subsection (b) transmitted to OAL 6-21-96 and filed 8-5-96 (RegIster 96, No.
32).

§ 3060

Nonpublic, Nonsectarian School
and Agency Services

§ 3060. Application for Certification.
(a) Any school. person or agency desiring to obtain certification as a
non public school or nonpublic agency shall file an application with the
SSPI on forms developed and provided by the CDE.
(b) Applications to be certified as a nonpublic school or a nonpublic
agency shall be filed at the time allowed by Education Code section
56366.1 (b) and (h).
(c) Each non public school or nonpublic agency application shall include all information required by the CDE's application pursuant to
Education Code sections 56366. J (a) and (b) and:
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS
OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

July 26, 2021
Long COVID under Section 504 and the IDEA:
A Resource to Support Children, Students, Educators, Schools, Service Providers, and Families
Introduction
The COVID-19 pandemic has created significant challenges for schools in meeting the needs of all
children and students in early childhood, elementary, secondary, and postsecondary education. These
challenges will continue as schools and public agencies 1 seek to ensure support and equity for children
and students experiencing the long-term adverse health effects of COVID-19, commonly referred to as
long COVID.
This resource is issued jointly by the U.S. Department of Education’s Office for Civil Rights (OCR) and the
Office of Special Education and Rehabilitative Services (OSERS) to provide information about long COVID
as a disability and about schools’ 2 and public agencies’ responsibilities for the provision of services and
reasonable modifications to children and students for whom long COVID is a disability. The discussion
here focuses on two Federal laws: Section 504 of the Rehabilitation Act of 1973 (Section 504) and Parts
B and C of the Individuals with Disabilities Education Act (IDEA). 3
This resource has four sections:
I.
II.
III.
IV.

Background Information on Section 504 and IDEA
What Is Long COVID and What Is Its Impact on Children and Students
Protections and Services under IDEA and Section 504 for Children and Students with Long COVID
What to Do If a Child or Student Is Experiencing Long COVID

Additional Resources from the Department of Education
The Department is committed to providing resources to support schools and public agencies in
reopening safely and in ways that support equity among all children and students. To date, the
Department has released various important resources to assist schools and public agencies, including
the ED COVID-19 Handbook, Volumes I, II, and III; 4 Questions and Answers on Civil Rights and School
Reopening in the COVID-19 Environment; 5 the Safer Schools and Campuses Best Practices
Clearinghouse; 6 and this resource, which addresses the potential developmental and educational
implications of long COVID for children and students 7 who have this condition.
Please note: Other than statutory and regulatory requirements included in the document, the contents
of this guidance do not have the force and effect of law and are not meant to bind the public. This
document is intended only to provide clarity to the public regarding existing requirements under the law
or agency policies. The Department has determined that this document provides significant guidance
under the Office of Management and Budget’s Final Bulletin for Agency Good Guidance Practices, 72
Fed. Reg. 3432 (Jan. 25, 2007).
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I.

Background: About Section 504 and IDEA

Section 504 prohibits disability discrimination and ensures that students with disabilities have equal
access to educational opportunities. In the education context, this law applies to schools that receive
Federal financial assistance from the Department and is enforced by the Department’s OCR.
IDEA Part B ensures that a free appropriate public education (FAPE) is available to all children with
disabilities residing in the State between the ages of 3 through 21 years, with a few specific exceptions,
and including children with disabilities who have been suspended or expelled from school. 8 Under Part
C of the IDEA, infants and toddlers (birth through age 2 years) with disabilities and their families are
eligible to receive early intervention services. 9 OSERS’ Office of Special Education Programs (OSEP)
administers the IDEA, including the Federal Special Education Grants to States under Part B and Special
Education Grants for Infants and Toddlers under Part C.
II.

What Is Long COVID and What Is Its Impact on Children and Students

The U.S. Centers for Disease Control and Prevention (CDC) has identified long COVID as another term for
post-COVID conditions. 10 According to the CDC, post-COVID conditions “are a wide range of new,
returning, or ongoing health problems people can experience more than four weeks after first being
infected with the virus that causes COVID-19. Even people who did not have symptoms when they were
infected can have post-COVID conditions.” 11
Preliminary studies show that children and students of all ages may experience long COVID, which can
produce a combination of symptoms, including: 12
•
•
•
•
•
•
•
•
•

Tiredness or fatigue
Difficulty thinking or concentrating
(sometimes referred to as “brain fog”)
Headache
Changes in smell or taste
Dizziness on standing (lightheadedness)
Fast-beating or pounding heart (also
known as heart palpitations)
Symptoms that get worse after physical
or mental activities
Chest or stomach pain
Difficulty breathing or shortness of
breath

•
•
•
•
•
•
•
•
•
•

Cough
Joint or muscle pain
Mood changes
Fever
Pins-and-needles feeling
Diarrhea
Sleep problems
Changes in period cycles
Multiorgan effects or autoimmune
conditions
Rash

As the Departments of Justice and Health and Human Services explain, long COVID can be a disability
under the Americans with Disabilities Act and Section 504 of the Rehabilitation Act of 1973.13
III.

Protections and Services Under IDEA and Section 504 for Children and Students with Long
COVID

A child or student experiencing long COVID or other conditions that have arisen as a result of COVID-19
may be eligible for special education and related services under IDEA and/or may be entitled to
protections and services under Section 504. Some children and students who were already identified
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as having a disability under IDEA and/or Section 504 and who have contracted COVID-19 may
experience new or worsened symptoms related to their pre-existing disability, to COVID-19, or to both.
If these symptoms persist in the form of long COVID, these children or students may need new or
different related aids and services, specialized instruction, or reasonable modifications. Other children
or students may be found eligible for services under IDEA and/or Section 504 for the first time because
of the adverse impact of long COVID on the child’s educational achievement and functioning (IDEA) or if
long COVID substantially limits one or more of the student’s major life activities (Section 504).
A. Eligibility Under IDEA: To be eligible for special education and related services under Part B,
the child must be evaluated and determined to be a child who has a disability and who requires
specialized services as defined under IDEA. 14 For example, under the IDEA Part B regulations, a
child may be eligible for special education and related services based on having an “other
health impairment” if the child has limited strength, vitality, or alertness due to a chronic or
acute health problem that adversely affects the child’s educational performance. 15 To be
eligible for early intervention services under IDEA Part C, an infant or toddler must receive a
comprehensive, multidisciplinary evaluation and meet the State’s eligibility criteria. 16 For
example, infants with severe post-COVID conditions could, based on evaluation data, have
developmental delays that make them eligible for early intervention services.
B. Eligibility Under Section 504: Under Section 504, a person has a disability if they: (1) have a
physical or mental impairment that substantially limits a major life activity; (2) have a record of
such an impairment; or (3) are regarded as having such an impairment. 17 Major life activities
include, for example, breathing and concentrating as well as major bodily functions such as
functions of the immune system. 18 A student does not need to be substantially limited in their
learning to be eligible for protection and services under Section 504. If a student’s long COVID
substantially limits one or more major life activities, the student would have a disability under
Section 504. 19 This analysis applies to all students, whether in pre-school, elementary or
secondary school, or a postsecondary setting.
IV.

What To Do if a Child or Student Is Experiencing Long COVID

Early Childhood, Elementary, and Secondary Children and Students
Long COVID impacts children and students in a variety of ways, and therefore, the determination of
whether a child or student is eligible for IDEA and/or Section 504 services must be made on an
individual basis following existing procedures in those laws and their implementing regulations.
A.

Child Find and Evaluation Procedures under IDEA Part C

Child Find is a requirement that States have a system in place to identify, locate, and evaluate all
infants and toddlers with disabilities who may be eligible for early intervention services as early as
possible. A child suspected of having a disability should be referred as soon as possible, but in no case
more than seven days, after the child has been identified. 20 With parental 21 consent, a timely,
comprehensive, multidisciplinary evaluation must be completed, and if the child is determined eligible,
a child and family assessment must be conducted to determine the appropriate early intervention
services and supports for the child and family. The initial evaluation and the initial assessments of the
child and family and the initial individualized family service plan (IFSP) meeting must be completed
within 45 days from the date the lead agency or early intervention service (EIS) provider receives the
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referral of the child. The lead agency or EIS provider must ensure that once the IFSP is developed and
the parent consents to services, the IFSP is implemented as soon as possible.
B.

Child Find and Initial Evaluation Procedures under IDEA Part B

Similarly, Child Find for IDEA Part B requires public agencies to implement policies and procedures
ensuring that all children with disabilities who need special education and related services are
identified, located, and evaluated, regardless of the severity of the disability. This includes, for
example, children who may have been identified as a child with a disability under the IDEA category of
other health impairment as a result of contracting COVID-19 (e.g., long COVID or multisystem
inflammatory syndrome in children, known as MIS-C). 22 Child Find activities typically involve a
screening process to determine whether the child should be referred for a full evaluation to determine
eligibility for special education and related services. If the public agency suspects the child may have a
disability under IDEA, it must seek the parent’s consent to conduct an initial evaluation. That evaluation
must be consistent with IDEA’s requirements and conducted within 60 days of receiving parental
consent or within the State-established timeline. At the completion of the evaluation, a group of
qualified professionals and the child’s parent determine whether the child is a child with a disability as
defined in IDEA and, if yes, identify the educational needs of the child.
C.

Evaluation Procedures under Section 504

Under Section 504, schools must conduct an evaluation in a timely manner of any student who needs
or is believed to need special education or related services because of a disability. 23 The evaluation of a
student must be individualized and not make any conclusions based on the child’s diagnosis alone.
Once the evaluations are completed, a group of people knowledgeable about the child and the child’s
evaluation data and placement options (for example, the child’s parents, school nurses, teachers,
counselors, psychologists, school administrators, social workers, doctors, etc.) reviews the evaluation
results. 24 Then the group determines the child’s placement based on whether the student has a
disability and what, if any, supports are needed. For example, a student who has had COVID-19 and
who continues to have difficulty concentrating may require an evaluation to determine if the student
has a disability and needs special education or related services such as additional time to finish
classwork and tests. For students who already receive services under Section 504, schools must
provide reevaluations periodically and prior to a significant change in placement. 25
D.

Eligibility and Implementation under IDEA and Section 504

If the child is eligible for services under Part C of IDEA, an IFSP will be developed by the IFSP Team,
which includes the infant’s or toddler’s parent. For example, an IFSP Team may determine that a
toddler with developmental delays as a result of the effects of long COVID may require early
intervention services and occupational therapy to address fine and visual motor skills. The IFSP could
also include parent services or family-centered interventions to foster social-emotional well-being as
the toddler recovers from long COVID. Likewise, a child determined eligible for services under Part B
will have an Individualized Education Program (IEP) developed by the IEP Team, which includes the
child’s parent. 26 For example, an IEP Team may determine that a child whose disability meets the
definition of other health impairment under IDEA and who is experiencing difficulty concentrating and
anxiety symptoms related to long COVID may need to receive special education and related services
and supplementary aids and services to improve academic engagement during instructional periods,
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counseling services to address anxiety, and a plan for positive behavioral interventions and supports to
promote on-task behavior and adaptive responses to stress triggers.
If a student is eligible for services or reasonable modifications under Section 504, schools often record
those services and modifications in a document called a Section 504 plan. 27 Under Section 504, for
example, a group of knowledgeable people may determine that a student requires a reasonable
modification to the attendance policy to receive excused absences for long COVID-related illness or
medical appointments beyond the initial period of illness.
Postsecondary Education Students
Colleges and universities also have obligations under Section 504 and must provide students with
disabilities an opportunity to participate that is equal to that of students without disabilities. 28 This
obligation extends to students whose long COVID substantially limits a major life activity.
Postsecondary education students who are experiencing long COVID may have a disability; if so, they
may require academic adjustments and/or reasonable modifications. 29 For example, a student with
asthma may experience increased difficulty breathing and new difficulty with walking as a result of long
COVID. That student may need a reasonable modification to register early for a class schedule that
minimizes the distance between classes.
In the postsecondary setting, Section 504 does not require colleges or universities to identify students
with disabilities. Students who require academic adjustments or reasonable modifications may request
them; typically, students work with a postsecondary institution’s disability services office to identify
appropriate modifications.

Students with disabilities—including those whose long COVID is a disability—have a right to
be free from discrimination in school. Federal disability laws, such as Section 504, guarantee
equal opportunity to learn for students with disabilities. OCR is committed to enforcing
Section 504 and ensuring that all students with disabilities have the supports and services
needed to fulfill the law’s commitment.
—Suzanne B. Goldberg, Acting Assistant Secretary for Civil Rights

Long COVID is an emerging issue that may affect many children (and educators) across the
country. Early intervention and local educational agencies need to ensure that children who
are living with impaired development or health due to long COVID that is a disability are
identified and are provided the appropriate services and supports covered under IDEA.
—Katherine Neas, Acting Assistant Secretary for the Office of Special Education and
Rehabilitative Services
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V.

Language Assistance

On request, this publication is available in alternate formats, such as Braille or large print. For more
information, please contact the Department’s Alternate Format Center at 202-260-0818 or
alternateformatcenter@ed.gov. If you have difficulty understanding English and need more
information about interpretation or translation services, please call 1-800-USA-LEARN (1-800- 8725327) (TTY: 1-800-877-8339), email us at Ed.Language.Assistance@ed.gov, or write to U.S. Department
of Education, Information Resource Center, 400 Maryland Avenue, SW, Washington, DC 20202.
VI.

About the Department of Education’s Office of Special Education and Rehabilitative Services
(OSERS) and Office for Civil Rights (OCR)

OSERS’ mission is to improve early childhood, educational, and employment outcomes and raise
expectations for all people with disabilities, their families, their communities, and the nation. In
implementing this mission, OSERS supports programs that help educate children and youth with
disabilities and provides for the rehabilitation of youth and adults with disabilities. OSERS provides a
wide array of supports to parents and individuals, school districts, and States in two main areas—
special education and vocational rehabilitation—through its two main components: OSEP and
Rehabilitation Services Administration. For more information, visit the Department’s Office of Special
Education and Rehabilitative Services website (https://www2.ed.gov/osers).
OCR’s mission is to ensure equal access to education and to promote educational excellence through
vigorous enforcement of civil rights in our nation’s schools. An important OCR responsibility is
resolving complaints of discrimination, which can be filed by anyone who believes that an education
institution that receives Federal financial assistance 30 has discriminated against someone on the basis
of race, color, national origin, sex, disability, or age. For more information, visit the Department’s
Office for Civil Rights website (https://www2.ed.gov/ocr). There, a complaint of discrimination can also
be filed (https://www2.ed.gov/about/offices/list/ocr/complaintintro.html).

The information in this document under IDEA applies to public agencies, which includes State educational
agencies (SEAs), local educational agencies (LEAs), educational service agencies (ESAs), nonprofit public charter
schools that are not otherwise included as LEAs or ESAs and are not a school of an LEA or ESA, and any other
political subdivisions of the State that are responsible for providing education to children with disabilities. IDEA
also requires State lead agencies to provide early intervention services for infants and toddlers. This resource
refers to all these entities as “public agencies.”
2
The information in this document regarding Section 504 applies to all schools, which includes public schools and
school districts, as well as private schools, public charter schools, and magnet schools, and postsecondary
institutions that receive Federal financial assistance from the Department. Although some Section 504 regulatory
requirements are different for public and private school recipients, both public and private schools that receive
Federal financial assistance from the U.S. Department of Education must comply with Section 504. See, 34 C.F.R. §
104.33 and 39. Section 504 falls under OCR’s jurisdiction.
3
Another Federal disability civil rights law, the Americans with Disabilities Act (ADA), also applies to schools. Title
II of the ADA prohibits disability discrimination by public entities, including public schools. Title III of the ADA
prohibits disability discrimination by certain private entities, including certain private schools. OCR shares in the
enforcement of Title II of the ADA with the U.S. Department of Justice (DOJ); DOJ has enforcement authority for
1
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Title III of the ADA. This document focuses on Section 504 and the IDEA. More information about the ADA is
available at: www.ed.gov/ocr and www.ada.gov.
4
ED Covid-19 Handbook, Strategies for Safely Reopening Elementary and Secondary Schools, Volume I, available
at https://www2.ed.gov/documents/coronavirus/reopening.pdf, Volume II, Roadmap to Reopening Safely and
Meeting All Students’ Needs available at https://www2.ed.gov/documents/coronavirus/reopening-2.pdf, and
Volume III, Strategies for Safe Operation and Addressing the Impact of COVID-19 on Higher Education Students,
Faculty, and Staff available at https://www2.ed.gov/documents/coronavirus/reopening-3.pdf.
5
Questions and Answers on Civil Rights and School Reopening in the COVID-19 Environment, May 2021, available
at https://www2.ed.gov/about/offices/list/ocr/docs/qa-reopening-202105.pdf.
6
https://bestpracticesclearinghouse.ed.gov/.
7
For purposes of this document, “students with disabilities” generally refers to the definition of disability found
in the Rehabilitation Act of 1973 at 29 U.S.C. § 705(9)(B), (20)(B); see also the Department’s Section 504
regulation at 34 C.F.R. § 104.3(j). “Child or children with disabilities” generally refers to the definitions of child
with a disability or infant or toddler with a disability in Parts B and C of the IDEA. See 34 C.F.R. § 300.8 (Part B)
and 34 C.F.R. § 303.21 (Part C). However, the terms and definitions are not mutually exclusive. All children with
disabilities who are eligible for special education and related services under IDEA are protected by Section 504
(but the inverse is not true; not all students protected by Section 504 are IDEA-eligible). See U.S. Department of
Education, Office for Civil Rights, Parent and Educator Resource Guide to Section 504 in Public Elementary and
Secondary Schools (December 2016), available at https://www2.ed.gov/about/offices/list/ocr/docs/504resource-guide-201612.pdf.
8
34 C.F.R. § 300.102(a).
9
Appropriate early intervention services are available to all infants and toddlers with disabilities in the State and
their families, including Indian infants and toddlers with disabilities and their families residing on a reservation
geographically located in the State, infants and toddlers with disabilities who are homeless children and their
families, and infants and toddlers with disabilities who are wards of the State.
10
The Centers for Disease Control and Prevention also recognizes other post-COVID conditions, a series of
illnesses resulting in debilitating conditions, that can be similar to long COVID. This guidance may also be
applicable to other post-COVID conditions. For example, the CDC has identified a post-COVID condition called
“Multisystem inflammatory Syndrome in children (MIS-C).” MIS-C is a condition where different parts of a child’s
body can become inflamed, including the heart, lungs, kidneys, brain, skin, eyes, or gastrointestinal organs.
Children with MIS-C may have a fever and various symptoms, including abdominal (gut) pain, vomiting, diarrhea,
neck pain, rash, bloodshot eyes, or feeling extra tired. Currently, it is unknown how long multiorgan effects might
last and whether the effects could lead to chronic health conditions. MIS-C, mental health conditions, and future
conditions not yet identified as a result of contracting COVID may adversely impact a student’s educational
performance or other major life activity, and if they do, the same process described in this document applies to
those students.
11
See CDC’s Post-COVID Conditions website, https://www.cdc.gov/coronavirus/2019-ncov/long-termeffects.html.
12
See CDC’s Post-COVID Conditions website, https://www.cdc.gov/coronavirus/2019-ncov/long-termeffects.html.
13
For more information concerning long COVID as a disability, see Department of Justice and Department of
Health and Human Services, Guidance on “Long COVID” as a Disability Under the ADA, Section 504, and Section
1557, https://www.hhs.gov/civil-rights/for-providers/civil-rights-covid19/guidance-long-coviddisability/index.html.
14
34 C.F.R. §§ 300.301-300.306.
15
IDEA does not require children to be identified with a particular disability category for purposes of the delivery
of special education and related services, since a child’s entitlement under IDEA is to FAPE and not to a particular
disability label. See Assistance to States for the Education of Children With Disabilities and Preschool Grants for
Children With Disabilities; Final Rule, 71 Fed. Reg. 46540, 46737 (Aug. 14, 2006).
16
34 C.F.R. §§ 303.303-303.322.
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29 U.S.C. § 705(9)(B), (20)(B).
For more examples of major life activities and bodily functions, see the Department’s Parent and Educator
Resource Guide to Section 504 in Public Elementary and Secondary Schools (Resource Guide), available at
https://www2.ed.gov/about/offices/list/ocr/docs/504-resource-guide-201612.pdf.
19
In addition, if a person with long COVID has a record of such impairment or is regarded as having such an
impairment, the person would meet the definition of disability under Section 504.
20
34 C.F.R. § 303.303.
21
In this document, parent refers to both parents and guardians.
22
34 C.F.R. § 300.111.
23
34 C.F.R. § 104.35.
24
34 C.F.R. § 104.35(c).
25
34 C.F.R. § 104.35(d). A reevaluation procedure consistent with the IDEA is one means of meeting this Section
504 requirement.
26
Parentally-placed private school children with disabilities may receive special education and related services
through a services plan. See 34 C.F.R. §§ 300.130-300.144.
27
For more information about identification, evaluation, placement, and other Section 504 procedures, refer to
the Resource Guide, available at https://www2.ed.gov/about/offices/list/ocr/docs/504-resource-guide201612.pdf.
28
34 C.F.R. §§ 104.4, 41-47. Postsecondary institutions also are not required to provide academic adjustments,
auxiliary aids and services, or modifications that would impose an undue burden or cause a fundamental
alteration to the service, program, or activity.
29
34 C.F.R. § 104.44.
30
Under Title II of the Americans with Disabilities Act (Title II), which prohibits disability discrimination by public
entities, including public schools, OCR has jurisdiction regardless of whether the entity receives Federal financial
assistance.
17
18
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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

OSEP QA 21-05

RETURN TO SCHOOL ROADMAP:
CHILD FIND UNDER PART B OF THE INDIVIDUALS WITH
DISABILITIES EDUCATION ACT
August 24, 2021
The U.S. Department of Education’s (Department) Office of Special Education and
Rehabilitative Services (OSERS) has received multiple requests from a diverse group of
stakeholders asking that the Department issue new guidance interpreting requirements of the
Individuals with Disabilities Education Act (IDEA) in light of the many challenges of the
COVID-19 pandemic and as more schools and programs are returning to in-person services.
Topics include meeting timelines, ensuring implementation of initial evaluation and reevaluation
procedures, determining eligibility for special education and related services, and providing the
full array of special education and related services that children with disabilities need in order to
receive a free appropriate public education (FAPE). 1 Similarly, stakeholders have inquired about
the implications of delayed evaluations and early intervention services to infants and toddlers
with disabilities and their families served under IDEA Part C. 2 The purpose of the Return to
School Roadmap IDEA guidance documents, 3 which focus on school reopening efforts, is to
support the full implementation of IDEA requirements. The documents also serve to clarify that,
regardless of the COVID-19 pandemic, or the mode of instruction, children with disabilities are
entitled to FAPE, and infants and toddlers with disabilities and their families to appropriate
IDEA Part C services.

1

2
3

Free appropriate public education (FAPE) means special education and related services that (1) are
provided at public expense, under public supervision, and without charge; (2) meet the standards of the
SEA, including the requirements of IDEA; (3) include an appropriate preschool, elementary school, or
secondary school education in the State involved; and (4) are provided in conformity with an
individualized education program that meets the requirements of 34 C.F.R. §§ 300.320 through 300.324.
34 C.F.R. § 300.17.
Additional guidance, including requirements of Part C of IDEA, will be forthcoming.
This Q&A document does not impose any additional requirements beyond those included in applicable
law and regulations. It does not create or confer any rights for or on any person. The responses presented
in this document generally constitute informal guidance representing the interpretation of the Department
of the applicable statutory or regulatory requirements in the context of the specific facts presented here
and are not legally binding and does not establish a policy or rule that would apply in all circumstances.
The questions and answers in this document are not intended to be a replacement for careful study of
IDEA and its implementing regulations. The IDEA, its implementing regulations, and other important
documents related to IDEA and the regulations are found at: https://sites.ed.gov/idea/
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OSERS is issuing this guidance to State educational agencies (SEAs), local educational agencies
(LEAs), 4 parents, 5 and other stakeholders to reaffirm the importance of appropriate
implementation of the child find obligations under Part B of the IDEA. An effective child find
system is an ongoing part of a State’s responsibility to ensure that FAPE is made available to all
eligible children with disabilities. The child find requirements in IDEA require SEAs and LEAs
to have policies and procedures in effect to ensure that all children with disabilities residing in
their respective jurisdictions who need special education and related services are identified,
located, and evaluated, regardless of the severity of the disability, and consistent with the State’s
child find and eligibility standards.
It is particularly important that we provide information about the IDEA Part B child find
requirements at this time since, as a result of the COVID-19 pandemic, a number of children
have not registered for school or have unenrolled from schools. Many others have received
instruction only virtually. Given these challenges, as they prepare to return to full-time, in-person
learning for the 2021-2022 school year, SEAs and LEAs may need to evaluate whether their
current child find procedures are sufficiently robust to ensure the appropriate referral and
evaluation of children who may have a disability under IDEA.

4

5

To make this document more user-friendly, OSERS has used the term “LEA” in place of “public agency.” Public
agency is defined in 34 C.F.R. § 300.33 to include the SEA, LEAs, educational services agencies (ESAs),
nonprofit public charter schools that are not otherwise included as LEAs or ESAs and are not a school of an LEA
or ESA, and any other political subdivisions of the State that are responsible for providing education to children
with disabilities.
The term “parent” is defined at 34 C.F.R. § 300.30.
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A. GENERAL CHILD FIND REQUIREMENTS
Question A-1:

What is child find?

Answer:

The child find requirements in IDEA Part B require States to have policies and
procedures in effect to ensure that all children with disabilities residing in the
State who need special education and related services are identified, located,
and evaluated, regardless of the severity of the disability. This requirement
includes identification of children who are suspected of having a disability,
including for example, children suspected of having long COVID or suspected
of having post-COVID conditions that meet the definition of a disability under
IDEA. 6 (See, Question C-4 below for more information about long
COVID/other post-COVID conditions.) This responsibility includes
implementing child find activities for children who are experiencing
homelessness or are wards of the State, highly mobile and migrant children,
English learners, and parentally-placed private school children with disabilities,
as well as those suspected of having developmental delays as defined in
34 C.F.R. § 300.8(b). It also includes children who have complex medical needs
and who reside in nursing homes because of serious health problems and those
who are in correctional facilities. 34 C.F.R. § 300.111(b)-(c). Child find
activities typically involve a screening process to determine whether the child
should be referred for a full and individual evaluation to determine eligibility
for special education and related services. States must identify, locate, and
evaluate all children with disabilities residing in the State and who may need
special education and related services, regardless of where the child may live or
attend school in the State or even if the child is advancing from grade to grade.
34 C.F.R. § 300.111(c)(1).

Question A-2:

Who is responsible for conducting child find activities?

Answer:

As stated in the response to Question A-1, the State, through the SEA and all
LEAs that receive an IDEA Section 611 or IDEA Section 619 subgrant, is
responsible for implementing the child find requirements. LEAs may include
educational service agencies (ESAs) as defined in 34 C.F.R. § 300.12, public
charter schools (including virtual charter schools) established as an LEA under
State law, and any other entities that meet the definition of an LEA in
34 C.F.R. § 300.28. In most instances, the LEA where the parents of a child
with a disability reside is responsible for ensuring that the child is identified,
located, and evaluated. However, under 34 C.F.R. § 300.131(a), if a parent
enrolls a child in a private school located in an LEA other than where the child
resides, the LEA where the private school is located is responsible for child
find activities.

6

For more information see the Department’s Long COVID under Section 504 and the IDEA: A Resource to
Support Children, Students, Educators, Schools, Service Providers, and Families (Jul. 26, 2021).
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Question A-3:

Do the child find obligations apply to children enrolled in public charter
schools?

Answer:

Yes. The child find requirements apply to children enrolled in public charter
schools, including virtual charter schools, that operate as LEAs themselves or
are public schools of an LEA. 34 C.F.R. §§ 300.111(a)(1)(i), 300.201, and
300.209. If a child is enrolled in a charter school that is part of an LEA, the
LEA would be responsible for implementing child find requirements for
children attending the charter school, unless State law assigns responsibility to
some other entity. 34 C.F.R. § 300.209(b)(2)(i). If the child is attending a
charter school that operates as its own LEA, the charter school LEA would be
responsible for implementing child find requirements, unless State law assigns
responsibility to some other entity. 7 34 C.F.R. § 300.209(c). If the child is
enrolled in a charter school that is neither an LEA nor a school of an LEA, the
SEA is responsible for ensuring the child find requirements are met.

Question A-4:

Do the child find obligations apply to children enrolled by their parents in
private schools or who are home schooled?

Answer:

Yes. As a result of the educational disruptions due to the COVID-19
pandemic, a considerable number of students withdrew from public schools to
attend private schools or were home schooled. As stated in the responses to
Questions A-1 and A-2, SEAs and LEAs are responsible for carrying out child
find obligations to all children residing within the jurisdiction.
34 C.F.R. §§ 300.111 and 300.201. This includes children whose parents have
chosen to home school them or place them in private schools, rather than
enrolling them in the public schools. Generally, the LEA where the child’s
parents reside is responsible for conducting child find activities, including
initial evaluations and reevaluations, for children who are home schooled. As
noted in the response to Question A-2, the LEA in which the private school is
located is responsible for child find activities for parentally placed private
school children, which could be different than where the child resides.
34 C.F.R. § 300.131.
There are several possible ways that an LEA within which private elementary
or secondary schools are located can meet its child find responsibilities. For
example, the LEA may assume the responsibility itself, contract with another
LEA (including the LEA where the child’s parent resides) or make other
arrangements by contracting with a third party to conduct child find activities.
Note also, that under 34 C.F.R. § 300.134(a)(2), during consultation between
the LEA and private school officials and parent representatives, the LEA must
discuss how parents, teachers, and private school officials will be informed of

7

U.S. Department of Education, Office of Special Education and Rehabilitative Services, Frequently Asked
Questions about the Rights of Students with Disabilities in Public Charter Schools under the Individuals with
Disabilities Education Act (Dec. 28, 2016).
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the child find process. During consultation, the LEA can solicit ideas from
participants about ways to engage and educate stakeholder groups about what
is involved in locating, identifying, and evaluating children with suspected
disabilities under IDEA who are enrolled by their parents in private schools.
Examples of such practices include, but are not limited to, the following:
holding professional development sessions for private school teachers on
IDEA’s evaluation and reevaluation requirements; posting flyers in private
school facilities to inform stakeholders of the availability of child find; and
facilitating round table discussions with community members.
Question A-5:

What are some examples of child find activities?

Answer:

Many SEAs and LEAs undertake organized initiatives throughout the year to
identify preschool- and school-aged children with disabilities. These activities
can include public awareness campaigns by the LEA or in partnership with a
school’s parent teacher association (PTA) that include information provided in
languages spoken in the community and target a wide audience including
parents and families, daycare and early childhood education providers,
summer camps, medical providers, homeless shelters, religious institutions,
and kindergarten roundup (i.e., events hosted by elementary schools to
facilitate a child’s transition from home to formal education). For older
children, activities can include locally administered assessments that measure
student academic growth, screening private school students and home school
students, meeting with mental health practitioners, sharing information with
nonprofit organizations that focus on families and children, and coordinating
with State agencies that provide services to children and young adults. Also,
the LEA’s outreach efforts and interagency collaboration with housing
programs, such as those funded by the Housing and Urban Development, can
help to identify children who are homeless and may be in need of special
education. 8 With the increased use of social media, SEAs and LEAs should
consider posting child find notices on their websites and social media pages.

Question A-6:

In conducting child find activities under IDEA Part B, may an LEA use
regular IDEA Part B funds and the additional IDEA Part B funds
appropriated under Section 2014 of the American Rescue Plan Act (ARP
Act), or funds received under the Elementary and Secondary School
Emergency Relief Fund (ESSER Fund) and the Governor’s Emergency
Education Relief Fund (GEER Fund) authorized by the Coronavirus Aid,
Relief, and Economic Security Act (CARES Act) and the Coronavirus
Response and Relief Supplemental Appropriations Act (CRRSAA)?

Answer:

Yes. IDEA Part B funds (both the regular IDEA Part B funds and the
additional IDEA Part B funds appropriated under the ARP Act), and funds
provided to States and LEAs through the ESSER Fund and the GEER Fund

8

Homeless Liaison Toolkit | 2020 Edition — https://nche.ed.gov/homeless-liaison-toolkit/
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may be used for child find activities. However, under 34 C.F.R. § 300.131(d),
if an LEA uses funds from its IDEA Part B allocations to carry out child find
activities for parentally-placed children in private schools, these expenditures
may not be considered in determining if the LEA has met the requirement
under 34 C.F.R. § 300.133(a) to spend a proportionate amount of IDEA Part B
funds on the provision of special education and related services for parentallyplaced children with disabilities attending private schools located in the LEA.
An LEA may also want to consider using these funds to address any backlog
of initial evaluations not completed within the timeline or that were delayed
due to circumstances related to the COVID-19 pandemic. Funds could be used
to hire additional special education and related services staff; contract with
outside vendors and practitioners to perform assessments, consistent with
State procurement rules; pay costs associated with training existing staff to
acquire the necessary expertise and qualifications to conduct evaluations; and
upgrade assessment and evaluation tools, such as those that perform autocalculations of data to reduce burden and streamline report-writing.

B.

REFERRAL AND INITIAL EVALUATION

Question B-1:

Who can refer a child to determine whether the child is suspected of
having a disability under IDEA?

Answer:

IDEA’s child find requirements permit referrals from any source who believes
a child may be eligible for special education and related services. Any source
includes, but is not limited to, a parent, teacher, health care provider, or other
individual with knowledge about the child.
However, consistent with the child find requirements and with the parental
consent requirements under IDEA and the implementing regulations, only the
child’s parent or the child’s LEA may initiate the request for an initial
evaluation LEA. 34 C.F.R. § 300.301(b).

Question B-2:

Must the LEA agree to conduct an initial evaluation if the child’s parent
makes a formal request?

Answer:

No. If the LEA does not suspect the child has a disability, it may deny the
parent’s request for an initial evaluation. In this circumstance, the LEA must
provide written notice to the parent, consistent with 34 C.F.R. § 300.503(b),
that explains, among other things, why the LEA refuses to conduct an initial
evaluation and the information that was used as the basis to make that
decision. The parent may challenge the LEA’s refusal by requesting a due
process hearing under 34 C.F.R. § 300.507 or filing a State complaint under
34 C.F.R. § 300.153. See Assistance to States for the Education of Children
with Disabilities and Preschool Grants for Children with Disabilities, Final
Rule, 71 Fed. Reg. 46540, 46636 (Aug. 14, 2006); OSEP Memorandum 11-07
(Jan. 21, 2011).
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However, if the LEA believes the child may have a disability under IDEA, it
must obtain the parent’s informed consent, consistent with 34 C.F.R. § 300.9,
to conduct an initial evaluation. 34 C.F.R. § 300.300(a). The evaluation must
be conducted within 60 days of receiving parental consent or within the Stateestablished timeline for conducting the evaluation. 34 C.F.R. § 300.301(c)(1).
Although IDEA and its implementing regulations do not prescribe a specific
timeframe from referral for evaluation to parental consent, it has been the
Department’s consistent and longstanding interpretation of the IDEA that
evaluations be conducted within a reasonable period of time after the agency’s
receipt of a formal request for evaluation, if the LEA agrees that an initial
evaluation is needed. 9
Question B-3:

Can an LEA require that all students participate in general education
multi-tiered systems of support (MTSS) or other general education
interventions prior to referring a child for special education?

Answer:

No. MTSS is a comprehensive continuum of evidence-based, systemic
practices to support a rapid response to students’ needs with regular
observation to facilitate data-based instructional decision-making. Many
LEAs have implemented successful MTSS frameworks, thus ensuring that
children who simply need short-term and targeted, or intensive interventions
are provided those interventions, IDEA, however, does not require, or
encourage, an LEA to use an MTSS approach prior to a referral for evaluation
or as part of determining whether a child is eligible for special education or
related services.
A parent may request an initial evaluation at any time to determine if their
child is a child with a disability, regardless of whether the child has
participated in an MTSS framework. 34 C.F.R. § 300.301(b). The
implementation of MTSS strategies cannot be used to delay or deny the
provision of a full and individual initial evaluation, pursuant to
34 C.F.R. §§ 300.304 through 300.311, to a child suspected of having a
disability under 34 C.F.R. § 300.8. 10 It would be inconsistent with the
evaluation provisions at 34 C.F.R. §§ 300.301 through 300.111 for an LEA to
reject a referral and delay provision of an initial evaluation on the basis that a
child has not participated in an MTSS framework.
If the responsible LEA does not suspect that the child has a disability, and
denies a parent’s request for an initial evaluation, the responsible LEA must
provide prior written notice to the parent explaining why the LEA refuses to

See Assistance to States for the Education of Children with Disabilities and Preschool Grants for Children with
Disabilities, Final Rule, Fed. Reg. 46540, 46637 (Aug. 14, 2006); OSEP Memorandum 11-07 (Jan. 21, 2011); and
OSEP Memorandum 16-07 (Apr. 29, 2016).
10
This requirement applies regardless of the referral source (e.g., parental referral, including parents of children who
are homeschooled, and public and private school programs, including preschool programs). See also OSEP
Memorandum 16-07 (Apr. 29, 2016); and OSEP Memorandum 11-07 (Jan. 21, 2011).
9
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conduct an initial evaluation and the information that was used as the basis for
this decision as well as a copy of the notice of procedural safeguards.
34 C.F.R. §§ 300.503 and 300.504. As noted in the response to Question B-2,
the parent may challenge the LEA’s refusal by requesting a due process
hearing or filing a State complaint. See Assistance to States for the Education
of Children with Disabilities and Preschool Grants for Children with
Disabilities, Final Rule, 71 Fed. Reg. 46540, 46636 (Aug. 14, 2006); and
OSEP Memorandum 11-07 (Jan. 21, 2011).

C. CHILD FIND CONSIDERATIONS RELATED TO THE COVID-19 PANDEMIC
Question C-1:

What are some of the unique challenges for conducting child find when
children participate in online or virtual learning?

Answer:

Generally, children who attend virtual schools or, as experienced during the
pandemic, receive instruction virtually, do not have the same degree of faceto-face interactions and in-person contacts with a teacher or other school staff
as children who attend brick-and-mortar schools on a full-time basis. As such,
teachers of these students have limited opportunity for casual observation of a
child’s learning abilities and early recognition of issues that may impact their
learning. Child find procedures that rely mainly on informal teacher
observation and referral may require additional consideration for such
children. Where virtual instruction limits or prevents the teacher’s interaction
and contact with a child, the SEA and LEA should examine whether existing
child find policies and procedures are effective in meeting the State’s
responsibilities of identifying, locating, and evaluating children who may need
special education and related services, such as activities described in Question
A-5. In general, as child find is an SEA and LEA responsibility, LEAs serving
children virtually should not rely solely on referrals by parents as the primary
vehicle for meeting IDEA’s child find requirements.

Question C-2:

How might States and LEAs enhance their child find activities during the
2021-2022 school year to address the challenges resulting from
educational disruptions due to the COVID-19 pandemic?

Answer:

SEAs and LEAs should reexamine the efficacy of their existing child find
practices and initiate new activities in light of the educational disruptions
caused by the COVID-19 pandemic. For example, LEAs may have to conduct
additional screenings of children whose academic and behavioral needs may
require an evaluation to determine eligibility for special education and related
services consistent with 34 C.F.R. §§ 300.304 through 300.311. Additional
efforts can be made in increasing awareness of special education supports for
students of all ages through coordinated efforts with SEAs, LEAs, and
associated public agencies to highlight the effects of the COVID-19 pandemic
on academic performance and social-emotional, behavioral, and mental health
needs. Further, efforts can be made to increase awareness of and access to
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developmental screenings by placing information booths and providing
information about the screening process in settings frequented by families
(e.g., health departments, physician’s offices, public parks, amusement parks,
shopping malls, and children’s stores), conducting social media campaigns on
multiple online platforms, partnering with other stakeholders such as the PTA,
or holding screening events in the community. See response to Question A-5
for additional examples of child find activities.
Question C-3:

If a student has received limited instruction due to educational
disruptions as a result of the COVID-19 pandemic and also made little
academic progress, should the student be referred for an evaluation to
determine eligibility for special education and related services?

Answer:

Not necessarily. Levels of student performance primarily attributable to
limited instruction do not mean the student requires special education and
related services under IDEA. IDEA’s child find and eligibility procedures are
designed to identify, locate, and evaluate students with a suspected disability
to determine whether, as a result of the disability, the student requires special
education and related services. IDEA’s regulations in 34 C.F.R. § 300.306(b)
specifically state that a child must not be determined to be a child with a
disability if the determinant factor is due to a lack of appropriate instruction in
reading or math. LEAs must examine individual referrals for special education
and should work with families to determine additional general education
supports and interventions that can appropriately meet the child’s needs that
are attributable to limited instruction as a result of the COVID-19 pandemic
and not because the child is suspected of having a disability under IDEA. LEA
staff should document these supports when they provide prior written notice
to parents under 34 C.F.R. § 300.503, explaining the reasons why the LEA
will not conduct an evaluation to determine eligibility for special education
and related services for their child.

Question C-4:

When a parent shares that their child contracted COVID-19, has long
COVID, or has other post-COVID conditions, and the symptoms of the
child’s condition (such as fatigue, mood changes, or difficulty
concentrating) are adversely impacting the child’s ability to participate
and learn in the general curriculum, must the child be referred for special
education and related services?

Answer:

Yes. If a child experiencing symptoms from long COVID is suspected of
having a disability (e.g., other health impairment) and needs special education
and related services under IDEA, they must be referred for an initial
evaluation to determine the impact of the long COVID symptoms and the
child’s academic and functional needs. 11

11

For more information see the Department’s Long COVID under Section 504 and the IDEA: A Resource to
Support Children, Students, Educators, Schools, Service Providers, and Families (Jul. 26, 2021).
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CONFIDENTIAL
Addendum ERMHS/Socio-Emotional and Eligibility Discussion Report
Name: Charlie Mills
Birthdate: 06/02/2002
Grade: 9th
Gender: Female
Date of Report: 6/9/2016

School: Grand River Community School
Age: 14
Teacher: Quigley
Date of Assessments: X, Y, Z, etc.

This assessment was completed in accordance with Education Code section 56001(j):
Procedures and materials for assessment and placement of individuals with exceptional needs shall be selected and
administered so as not to be racially, culturally, or sexually discriminatory. No single assessment instrument shall be
the sole criterion for determining the placement of a pupil. The procedures and materials for assessment and placement
shall be in the individual’s mode of communication. Procedures and materials for use with pupils of limited-English
proficiency, as defined in subdivision (m) of Section 52163 and in paragraph (18) of Section 1401 of Title 20 of the
United States Code, shall be in the individual’s native language, as defined in paragraph (20) of Section 1401 of Title
20 of the United States Code. All assessment materials and procedures shall be selected and administered pursuant to
Section 56320.

EVALUATION MEASURES
Records Review:
IEPs from 2011-2015
Psycho-educational Initial Assessment, Howell Middle School, 3/2011
Socio-Emotional Assessment, Howell Middle School, 3/2014
Observations:
2/27/2016-Jenny Cook, BCBA, Livingston SELPA
Interviews:
Charlie Mills, Student
John Mason, Grand River Community School Teacher
Socio-Emotional Assessments:
Behavior Assessment Scale for Children, Second Edition (BASC3)
o Teacher and Student Rating
Reynolds Adolescent Depression Scales, Second Edition
o Student Rating
Multi-Dimensional Anxiety Scale for Children, Second Edition (MASC2)
o Student Rating
CHARLIE’S STRENGTHS
Charlie has reported that she enjoys working with animals and drawing. Charlie loves to draw,
socialize and make jokes, hangout with friends and family, explore outdoors, and she prefers hands
on learning over anything else.
REASON FOR REFERRAL/PURPOSE OF EVALUATION
Charlie was referred by the IEP team in an effort to re-consider her current eligibility as well as
update her present socio-emotional status. Charlie currently qualifies for special education services
under the special education eligibility category of Specific Learning Disability. The IEP team
requested that the eligibility categories of Other Health Impairment and Emotional Disturbance be
reviewed to determine if Charlie’s behaviors may be best described under these categories.
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The information from this report seeks to (a) document Charlie’s present level of socio-emotional
and behavioral functioning and (b) to determine if Charlie would qualify for additional IEDIA
eligibility categories.

CURRENT IEP
Charlie currently qualifies for IEP as a student with a Specific Learning Disability with processing
deficits noted in the area of attention and verbal processing and a discrepancy in the areas of
written expression and math calculation when compared to peers her age and grade level.
Charlie attends Grand River Community School. IEP services include Specialized Academic
Instruction and Educationally Related Mental Health Services (ERMHS) Individual and Parent
Counseling and School Consultation. IEP goals are written in the areas of math, writing, on task
behavior, college awareness, career awareness, and attendance.
BACKGROUND INFORMATION
Information on Charlie’s health and developmental history was obtained from previous psychoeducational reports and school records.
Health and Developmental History
Review of records indicates that Charlie’s prenatal and birth history was without complications.
Charlie reached developmental milestones within normal limits.
Charlie reported that she started self-harming when she was eleven years old. Charlie has a history
of suicidal ideation, has attempted suicide, and been admitted to Sempervirens Psychiatric Facility
in Howell, CA. Charlie was admitted to Aurora treatment center in Santa Rosa, CA for acute
suicidal and self-harm behaviors and received services from May 19-29, 2015. Charlie reported
that she experiences insomnia. She has also reported to experience body issues and bulimia. Dr.
Elliott with Livingston County Department of Health and Human Services Children and Family
Services diagnosed Charlie in April 2015 with chronic Anxiety and Major Depressive Disorder.
She was prescribed and took Zoloft in the past but reported that it did not help with depression.
Charlie’s medications were changed to Lamictal, Ativan, and Prozac. She recently reported to her
ERMHS Behavioral Health Clinician that she is not taking any medications at present. Charlie is
reported to have requested medical interventions to treat depression. She has been seen in the past
by David Weaver, a mental health clinician with Livingston County Department of Health and
Human Services Children and Family Services in 2015, for family therapy mandated by Child
Welfare Services.
Family/Socio-Cultural History
Charlie lives with her mom, Karen Mills, uncle, and younger brother. Charlie is close to her
grandmother, Cecelia, who lives next door to her. Charlie’s parents divorced when she was eight
years of age. Charlie is of Caucasian decent and English is reported to be the primary language
spoken at home.
School History
Charlie attended South Howell Elementary School in the Howell Elementary School District
(HESD) for kindergarten through third grade. She transferred to South Lake Union School for
fourth grade and returned to HESD for fifth grade where she was enrolled at Oak Grove Middle
School. Charlie then transferred to Howell Junior Academy, a local private school, for sixth grade.
Charlie returned to HESD for seventh and eighth grade. Charlie was on a reduced day in eighth
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grade due significant anxiety that she experienced at school. She began received ERMHS
individual counseling on February 3, 2015. Charlie has a long history of school absences due to
socio-emotional challenges. Charlie was recently expelled from Howell High School for being
under the influence of marijuana at school on numerous occasions.
PREVIOUS ASSESSMENTS
Socio-Emotional Assessments:
Multi-disciplinary Initial Assessment, 3/2011:
Brown ADD Scales
Behavior Assessment System for Children, Second Edition (BASC-2)
 Teacher completed questionnaires indicated that attention related concerns were present
and had a definitive negative impact on Charlie’s ability to maintain the pace of the
academic curriculum.
Multi-disciplinary Triennial Assessment, 3/2014:
Piers-Harris 2 Children’s Self-Concept Scale, Second Edition
Charlie reported more negative aspects of herself than positive. Charlie indicates that her looks bother
her, she is unpopular, she is not good in her school work and she is not an important member of her
class. She also reports that she often gets into trouble, she hates school, and she is dumb about most
things.
Cognitive Assessments:
Multi-disciplinary Initial Assessment, 3/2011:
Wechsler Intelligence Scale for Children, Fourth Edition (WISC-IV)
 Verbal Comprehension Index: SS 106
 Perceptual Reasoning Index: SS 110
 Working Memory Index: SS 104
 Processing Speed Index: SS 88
 Full Scale Intelligence Quotient: SS 105
Multi-disciplinary Triennial Assessment, 3/2014:
Cognitive Assessment System
 Planning Index: SS 77
 Simultaneous Index: SS 94
 Attention Index: SS 85
 Successive Index: SS 110
Beery Developmental Test of Visual-Motor Integration-6th Edition (VMI)
 Sequencing Visual Perception: SS 65
 Complex Visual Perception: SS 113
Academic Assessments:
Multi-disciplinary Initial Assessment, 3/2011:
Woodcock-Johnson Tests of Achievement, Third Edition (WJ-III)
 Total Achievement SS 93
 Broad Reading SS 100
 Broad Math SS 92
 Broad Written Language SS 85
Multi-disciplinary Triennial Assessment, 3/2014:
Kaufman Tests of Academic Achievement, Second Edition
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Reading Composite 107
Math Composite 78
Written Language Composite 82

PRESENT LEVELS/CURRENT ASSESSMENTS
In accordance with California Education Code 56320, the following considerations have been
made with regard to procedures and materials to ensure compliance with all federal and state
regulations.
All tests were assessments were administered in the student’s primary language or other mode of
communication, unless the assessment plan indicates reasons why this provision and
administration are not clearly feasible. Assessments were performed in all areas related to the
suspected disability by qualified personnel using technically sound instruments. The assessment(s)
used for this evaluation have been validated for the specific purpose for which they were used and
the evaluation was valid. Trained personnel, in conformance with instructions provided by the test
producer, administered the test or observation protocols. Tests and other assessment materials
include those tailored to assess specific areas of educational need and not merely those that are
designed to provide a single general intelligence quotient. Tests are selected and administered to
best ensure that when a test administered to a pupil with impaired sensory, manual, or speaking
skills produces test results that accurately reflect the pupil’s aptitude, achievement level, or any
other factors the test purports to measure and not the pupil’s impaired sensory, manual, or speaking
skills unless those skills are the factors the test purports to measure. A variety of tools and
strategies were used to gather functional and developmental information to determine eligibility
and content of the IEP.
INTERVIEWS
Charlie Mills:
Charlie reported that at Howell High School, she would avoid going to school due to anxiety about
completing her work/assignments. She stated that she felt too anxious to go to school, but that the
longer she was absent the more anxious she would get and she would feel like she should “just
give up” since she was so behind in her school work. Charlie was asked about the environmental
differences between her new school, Grand River Community School, and her previous school,
Howell High School. Charlie communicated that due to her insomnia, that Grand River
Community School start time works better with her natural sleep cycle since she likes to stay up
later. Charlie finds it easier to manage her anxiety since she also has shorter school days; a
decrease in the duration of being expected to engage in academic tasks. Charlie expressed that she
is more motivated to complete her school work since she now works on a packet that is structured
to fit “the way she learns” (She can read the information and complete the packets number by
number, and section by section) and she earns credit more quickly by completing the packets than
she did in a general education setting. At the end of the interview, Charlie said would like to work
on multiple credit packets at a time, even if it means she will earn credits more slowly. She
expressed the reason to be because she gets bored with only reading about one subject for
prolonged periods of time. Charlie also said she has been interacting with her peers at Grand River
Community School, and that she is still able to hang out with her friends from Howell High
School.
John Mason, Grand River Community School Teacher:
Charlie’s teacher expressed that Charlie has been doing well, attending school, and completing her
assignments. He expressed that Charlie had been absent for a couple of days, but that her absence
was due to her having strep throat.
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[Really should also have interview with parent here]
Observations
Charlie was observed on May 24 , 2016 from 10:00 am-11:00 am at Grand River Community
School in Jon Mason’s class by Jenny Cook, SELPA Behavior Support Specialist. When the
observer arrived, Charlie was at her desk working on a science and health packet. Charlie
appeared to be on-task and focused on completing her packet; she was also listening to music on
her iPhone while she was completing her work and her desk is located at the front of the
classroom.
th

Addendum Socio-Emotional Assessments
Behavior Assessment System for Children, Third Edition (BASC3)
The Behavior Assessment System for Children, Third Edition (BASC3) is a well-known system
used by psychologists, education professionals, physicians, and other clinicians to learn about a
child’s behavior and feelings. Clinical scores are grouped into the following ranges: Low (not
exhibited), Average (no concern), At-Risk (monitor), and Clinically Significant (high level of
maladjustment). Adaptive scores are grouped: Very High (very highly adaptive), High (highly
adaptive), Average (average in adaptability), At-Risk (monitoring of adaptability warranted), and
Clinically Significant (high level of maladjustment). Charlie’s teacher, Jon Mason, at Grand River
Community School completed a Teacher Rating Scale on 6/1/2016. A BASC3 Parent Report was
sent home but was not returned in time to include in this report.
BASC-3 Scale Range
Mean T-Score: Average of 50 and a standard deviation of 10.
T-Scores
Description
Clinical Scales
70+
Clinically Significant
60-69
At-Risk
41-59
Average/No Concern
31-40
Low/Not Exhibited
Adaptive Scales
60-69
High
41-59
Average/No Concern
31-40
At-Risk
0-30
Clinically Significant

The validity indices on the teacher report is within the normal range indicating that these results
are likely valid estimate of Charlie’s behaviors.

CLINICAL AND ADAPTIVE T-SCORE PROFILE
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 General Combined

45

43

48

45

45

44

44

44

46

46

46

50

45

44

50

51

52

50

51

51

37

24

59

40

36

36

32

31

41

43

40

64

40

34

49

54

57

48

52

52

Percentile
General Combined

Externalizing Behaviors: At school, Charlie is observed to display Average Externalizing
behaviors in Hyperactivity, Aggression, and Conduct Problems. These results suggest no
concerns about excessive restlessness as compared to her peers or difficulties with impulse control
and sitting still, (Hyperactivity), no concerns with regard to verbal or physical aggression
(Aggression), and no concerns with Charlie’s abilities to follow school rules (Conduct
Problems).
Internalizing Behaviors: At school, Charlie is observed to display Average Internalizing behaviors
in Anxiety, Depression, and Somatization. Charlie does not appear to be sad or stressed
(Depression), worry (Anxiety), or complain of physical ailments that may be emotionally based
(Somatization).
Atypicality and Withdrawal: At school, Charlie is observed to demonstrate Average behaviors with
no concerns in Atypicality (acting in a way that appears immature or odd to others) and
Withdrawal (withdrawing from social situations).
School Problems: At school, Charlie demonstrates Average abilities with maintaining her attention
to tasks (Attention Problems) and comprehending and completing schoolwork (Learning
Problems).
Behavioral Symptoms (Attention Problems, Hyperactivity, Depression, and Aggression): Charlie
is observed to demonstrate Average behaviors at school in the Behavioral Symptoms Index. This
scale is most telling of a behavioral disorder impacting a student at school.
Adaptive Scales: On the Adaptive Scales, at school, Charlie’s teacher observes her to display
Average skills in her ability adapt to changes (Adaptability); interact with others (Social Skills);
work on projects with peers in constructive ways (Leadership); organize and manage academic
demands (Study Skills); and express herself appropriately with words (Functional
Communication).
Historical BASC Results
Scale
Externalizing Problems
Hyperactivity
Aggression
Conduct Problems
Internalizing Problems
Anxiety
Depression
Somatization
Behavioral Symptom Index
Atypicality
Withdrawal
School Problems
Attention Problems

October 2014
Classification
Teacher 1

October 2014
Classification
Teacher 2

October 2014
Classification
Parent

June 2016
Classification
Teacher

Average
Average
Average
Average
Average
Average
Average
Average
Average
Average
Average
At Risk
At Risk

Average
Average
At Risk
Average
Average
Average
At Risk
Average
At Risk
Average
At Risk
At Risk
At Risk

Clinically Significant
Clinically Significant
Clinically Significant
Clinically Significant
Clinically Significant
At Risk
Clinically Significant
Clinically Significant
Clinically Significant
Clinically Significant
Average
--At Risk

Average
Average
Average
Average
Average
Average
Average
Average
Average
Average
Average
Average
Average
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Learning Problems
Adaptive Skills
Adaptability
Social Skills
Leadership
Study Skills
Activities of Daily Living
Functional Communication

At Risk
Clinically Significant
At Risk
Clinically Significant
Clinically Significant
At Risk
--At Risk

At Risk
At Risk
Clinically Significant
At Risk
At Risk
At Risk
--At Risk

--At-Risk
At-Risk
Average
Average
--At-Risk
Average

Average
Average
Average
Average
Average
Average
Average
Average

Results from past socio-emotional assessments indicate that Charlie does not display significant
emotional or behavioral problems at school.
Behavior Assessment Scale for Children, Self-Report of Personality
Charlie was administered the BASC3 Self-Report of Personality on 5/31/2016 where she was
asked to answer 176 questions about her thoughts and perceptions.
The validity index on Charlie’s self-report is within the acceptable range indicating that the results
below are a valid estimation of her thoughts and perspective. Charlie reported concerning
internalizing feelings and self-esteem.

CLINICAL AND ADAPTIVE T-SCORE PROFILE

 General Combined

58

57

54

58

57

75

65

75

79

66

91

79

68

55

62

78

27

31

17

38

22

79

78

66

79

80

98

91

98

98

92

99

99

93

72

88

99

3

6

1

13

1

Percentile
General Combined
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School Problems: Charlie’s responses indicate Average feelings in Attitude to School, Attitude to
Teachers, and Sensation Seeking. Charlie reported feeling positive about school and that she
feels her teachers understand her and trust her. Charlie indicated no concerns in Sensation Seeking
indicating that she does not tend to seek out high risk situations.
Internalizing Problems: Charlie’s responses were in the Clinically Significant range in Locus of
Control, Anxiety, Depression, and Somatization. Charlie reported feelings of unhappiness,
sadness, and stress that may result in an inability to carry out everyday activities or may bring on
thoughts of suicide (Depression); the tendency to worry and experience stress often (Anxiety);
that she has little control over her life and gets blamed for things she can’t help (Locus of
Control); and that she experiences physical pain such as headaches or stomach aches more often
than her peers (Somatization). When a serious health problem is not present, these concerns may
be an indication of an underlying emotional problem. Charlie reported At Risk feelings in Social
Stress and Sense of Inadequacy. Charlie reported that she experiences difficulties with
establishing and maintaining close relationships with others and is sometimes isolated and lonely
(Social Stress) and that she feels unhappy with her performance, even when she puts forth
substantial efforts (Sense of Inadequacy). Charlie did not indicate that she experiences unusual or
intrusive thoughts (Atypicality).
Inattention/Hyperactivity: Charlie reported Clinically Significant responses in Attention
Problems indicating that she experiences difficulties maintaining her attention to academic tasks
(Attention Problems) and Average responses Hyperactivity indicating that she does not view
herself as being restless more often than her peers or experience difficulties with impulse control.
Emotional Symptom Index: Charlie indicated Clinically Significant feelings as measured in the
Emotional Symptom Index. This index is the most telling of a significant emotional disorder that
may be impacting a student.
Adaptive Skills: Charlie indicated Clinically Significant feelings in Relationship with Parents
indicating that at times she experiences a strained relationship with her family. She reported
Clinically Significant dissatisfaction and negative feelings about her physical appearance (SelfEsteem). Charlie reported At Risk feelings about how liked she is by others (Interpersonal
Relations) and some dissatisfaction with her ability to make decisions, solve problems, and/or be
dependable, when compared to others her age (Self-Reliance).

Scale

Historical BASC Self Report
October 2014
Classification

School Problems
Attitude to School
Attitude to Teachers
Sensation Seeking
Internalizing Problems
Atypicality
Locus of Control
Social Stress
Anxiety
Depression
Sense of Inadequacy
Somatization
Inattention/Hyperactivity
Attention Problems

Average
At Risk
Average
--Average
Average
Average
Average
Average
Average
At Risk
Average
Clinically Significant
At Risk
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June 2016
Classification
Average
Average
Average
Average
Average
Average
Clinically Significant
At Risk
Clinically Significant
Clinically Significant
At Risk
Clinically Significant
At Risk
At Risk

Hyperactivity
Emotional Symptoms Index
Personal Adjustment
Relationship with Parents
Interpersonal Relations
Self-Esteem
Self-Reliance

Clinically Significant
At Risk
Clinically Significant
Clinically Significant
Average
Clinically Significant
At Risk

Average
Clinically Significant
At Risk
Clinically Significant
At Risk
Clinically Significant
At Risk

Based on current results, Charlie reported an increase of her internalizing behaviors compared to
results from October 2014. Charlie reported less challenges with Hyperactivity at present
compared to October 2014.
Multidimensional Anxiety Scale for Children (MASC-2)
The Multidimensional Anxiety Scale for Children (MASC-2) is a comprehensive assessment of
anxiety dimensions in children and adolescents aged 8 to 19 years. The MASC-2 assesses a broad
range of emotional, physical, cognitive, and behavioral symptoms, and features scales that
represent the important dimensions of childhood anxiety. Charlie completed the MASC-2 SelfReport scale on 5/31/2016. A MASC-2 Parent Report was sent home but was not returned in time
to include in this report.
MASC-2 Scale Range
T-Scores
70+
65-69
60-64
55-59
40-54
<40

Description
Very Elevated
Elevated
Slightly Elevated
High Average
Average
Low

SCALE/SUBSCALE
Separation Anxiety/Phobias
GAD Index
Anxiety
Social Anxiety
Scales
Humiliation/Rejection
Performance Fears
Obsessions and Compulsions
Physical Symptoms Total
Physical
Symptoms
Panic
Tense/Restless
Harm Avoidance
MASC-2 Total Score

Charlie
51
74
69
68
67
49
84
82
69
76
46

Description
Average
Very Elevated
Elevated
Elevated
Elevated
Average
Very Elevated
Very Elevated
Very Elevated
Average
Elevated

The results of Charlie’s responses indicate a High probability that she experiences one or more
anxiety disorders.
Separation Anxiety/Phobia Scale: The Separation Anxiety/Phobias scale score reflects the extent
to which Charlie is anxious about being alone or scared of certain places or things. The responses
provided by Charlie were in the Average range with no concerns.
Generalized Anxiety Disorder (GAD) Index: The GAD Index score reflects the extent to which
Charlie may be experiencing symptoms similar to youth diagnosed with Generalized Anxiety
Disorder, including elevated worry about future, events and associated physical symptoms.
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Charlie’s responses were in the Very Elevated range indicating that Charlie experiences
characteristics of generalized anxiety including feeling tense, experiences trouble breathing, feels
restless, feels sick to her stomach, worries about doing something stupid or embarrassing, and
worries about what other people think of her.
Social Anxiety Scale: The Social Anxiety Total scale comprises the following subscales:
Humiliation/Rejection, which reflects anticipation of embarrassment, and Performance Fears,
which reflects anticipatory anxiety about being "on stage" in a public or interpersonal context.
Charlie’s responses were in the Elevated range.
Humiliation/Rejection Subscale: The Humiliation/Rejection subscale score reflects the extent to
which Charlie may be anxious about being humiliated, embarrassed, or rejected by others in social
settings. Charlie’s responses were in the Elevated range on the Humiliation/Rejection subscale
indicating that she worries about other mocking her, worries about doing something stupid, and
worries about appearing stupid to others.
Performance Fears Subscale: The Performance Fears subscale score indicates the extent to
which Charlie may be feeling anxious about performing (e.g., public speaking, answering a
teacher’s question in class) in public settings. Charlie’s responses were in the Elevated range
indicating that Charlie may worry about being called on in class, get nervous about performing in
public, feels shy, and has trouble initiating interactions with peers.
Obsessions and Compulsions Scale: The Obsessions and Compulsions scale score reflects the
extent to which Charlie may be experiencing obsessive thoughts and/or engaging in compulsive
behaviors that are consistent with a diagnosis of Obsessive-Compulsive Disorder. Charlie’s
responses were in the Average range with no concerns.
Physical Symptoms: The Physical Symptoms Total scale comprises the following subscales:
Panic and Tense/Restless. Although physical symptoms alone are not predictive of anxiety
disorders at the diagnostic level, they are often targets for treatment. Charlie’s responses were in
the Very Elevated range.
Panic Subscale: The Panic subscale score indicates the extent to which Charlie may be
experiencing panic symptoms. Charlie’s responses were Very Elevated range indicating that
Charlie may feel sick to her stomach, have trouble breathing, feels dizzy, experience chest pains or
irregular heartbeats, and may feel strange, weird or unreal at times.
Tense/Restless Subscale: The Tense/Restless subscale score indicates the extent to which Charlie
may be feeling tense, shaky, jumpy, restless, or on edge. Charlie’s responses were in the Elevated
range. Specifically, Charlie reported that she “Often” gets shaky or jittery and “Often” feels
restless or on edge.
Harm Avoidance Subscale: The Harm Avoidance scale score reflects the extent to which Charlie
attempts to avoid negative outcomes, wrongdoings, and/or dangers (e.g., experiential avoidance).
Charlie’s responses were in the Average range with no concerns noted.
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Reynolds Adolescent Depression Scale, Second Edition (RADS2)
The Reynolds Adolescent Depression Scale, Second Edition (RADS2) is a 30-item self-report
measure that assesses the four basic dimensions of depression: Dysphoric Mood,
Anhedonia/Negative Affect, Negative Self-Evaluation, and Somatic Complaints. The RADS-2
standard scores and associated clinical cutoff score provide an indication of the clinical severity of
the individual’s depressive symptoms. Charlie was administered the RADS-2 on 5/31/2016 which
yielded the following results:
RADS2 Scale Range
T-Score
Range
Below 61
Normal Range
61 to 64
Mild clinical depression range
65 to 69
Moderate clinical depression
70 & above
Severe clinical depression
Scale/Subscale
Dysphoric Mood
Anhedonia/Negative Affect
Negative Self-Evaluation
Somatic Complaints
Depression Total

T Score
64
60
68
69
69

Percentile Rank
95
87
95
99
97

Classification
Mild
Average
Moderate
Moderate
Moderate

Charlie’s results on the RADS2 Self-Report were in the Moderate range in Depression Total.
Charlie reported Mild experiences of Dysphoric Mood (sadness, crying, loneliness, irritability,
worry and self-pity), Average Anhedonia/Negative Affect (disinterest in pleasurable activities),
Moderate Negative Self Evaluation (low self-worth, thoughts of self-harm, and feeling like others
do not care about her); and Moderate Somatic Complaints (sleep disturbance, feeling ill, and
fatigue).
Critical Items:
On critical items, Charlie reported that she is socially withdrawn, self-injurious, and feels helpless.
Emotional Disturbance Decision Tree (EDDT)
The Emotional Disturbance Decision Tree (EDDT) provides a standardized approach to the
assessment of Emotional Disturbance (ED). The EDDT encompasses all the federal criteria and
addresses the broad emotional and behavioral nuances of children who may require special
education services under the criteria of Emotional Disturbance. The EDDT-Parent Form offers
schools a standardized approach to gathering parent information about a student’s functioning in
the areas that make up the federal ED criteria. The form evaluates the presence of clusters and
possible comorbidities, including Attention-Deficit Hyperactivity Disorder, Possible
Psychosis/Schizophrenia, and Social Maladjustment. The Level of Severity Cluster provides an
indication of the severity of emotional-behavioral problems a child is facing, and the Motivation
Cluster and Resilience Scales measures student strengths. Charlie’s teacher, Jon Mason, at Grand
River Community School completed an EDDT-Teacher Form rating form with the following
results:
T Score range
<54
55-59
60-69
70-79

Qualitative Label
Normal
Mild At Risk
Moderate Clinical
High Clinical
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Very High Clinical

EDDT Potential Exclusionary Items
Inconsistency Score Acceptable
Average/Near Average Intelligence
Normal/Near Normal Vision
Normal/Near Normal Hearing
Emotional Problems Present for Six Months or More
Emotional Disturbance Characteristics
Inability to Build or Maintain Relationships
Inappropriate behaviors or feelings
Pervasive Mood/Depression
Physical Symptoms or Fears
TOTAL

Qualitative Label
Yes
Yes
Yes
Yes
No
T Score
45
48
53
42
45

Scales
Attention Deficit Hyperactivity Disorder (ADHD)
Possible Psychosis/Schizophrenia
Social Maladjustment
Level of Severity
Educational Impact

Qualitative Label
Normal
Normal
Normal
Normal
Normal

Qualitative Label
Normal
Normal
Normal
Not Severe
No Impact

Results provided by Charlie’s teacher at Grand River Community School indicate that she does not
meet the federal criteria of emotional disturbance, does not display ADHD behaviors or
psychosis/schizophrenia, and is not socially maladjusted. There is no educational impact and the
level of severity is low.
SUMMARY
Charlie is an artistic student who enjoys animals. She was referred for socio-emotional
assessments to determine if she would meet additional IDEA eligibility criteria in the categories of
Other Health Impairment and/or Emotional Disturbance for special education services. Charlie has
a medical diagnosis of Major Depressive Disorder and Anxiety Disorder by a child psychiatrist.
Current socio-emotional assessments indicate that Charlie experiences significant internalizing
feelings including depression, anxiety, and somatization. Charlie reported significant social anxiety
including worries about other mocking her, worries about doing something stupid, and worries
about appearing stupid to others. She also reported significant experiences of panic. These
behaviors are not observed in the school setting.
In the school setting, Charlie is doing well at Grand River Community Schoool and is not reported
to display any internalizing or externalizing behaviors. She has historically not demonstrated
significant internalizing and externalizing behaviors at school. Current assessments indicate that
Charlie does not meet the federal criteria as a student with an emotional disturbance.
ELIGIBILITY STATEMENT
Based on current assessments as mandated under state and federal regulations under the
Individuals with Disabilities Education Act (IDEA) 2004 and the California Code of Regulations,
Title 5, Section 3030, it is this examiner’s opinion that Charlie qualifies for an IEP as a student
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with an Other Health Impairment based on a diagnosis of Anxiety Disorder and Major Depressive
Disorder. See below discussion of the criteria to meet these eligibilities.
EMOTIONAL DISTURBANCE:
According to California Code of Regulation, Title 5, Section 3030(b)(4) Emotional disturbance
means a condition exhibiting one or more on the following characteristics over a long period of
time and to a marked degree that adversely affects a child's educational performance:
 Yes
 No
(A) An inability to learn that cannot be explained by intellectual,
sensory, or health factors. Past assessments indicate that Charlie
experiences a Specific Learning Disability.
 Yes
 No
(B) An inability to build or maintain satisfactory interpersonal
relationships with peers and teachers. Charlie does not meet this
criterion as she is observed and reported to have relationships
with both peers and adults at school.
 Yes
 No
(C) Inappropriate types of behavior or feelings under normal
circumstances. Charlie does not meet this criteria based on
BASC3 reports.
 Yes
 No
(D) A general pervasive mood of unhappiness or depression.
Charlie did report high levels of on socio-emotional assessments,
however these behaviors are not reported in the school setting.
 Yes
 No
(E) A tendency to develop physical symptoms or fears associated
with personal or school problems. Charlie did report high levels
of somatization on socio-emotional assessments, however these
behaviors are not reported in the school setting.
Discussion: It is this examiner’s opinion that Charlie does not meet the eligibility criteria as a
student with an emotional disturbance. All final decisions regarding eligibility will be determined
by the IEP team.
OTHER HEALTH IMPAIRMENT:
According to California Code of Regulation, Title 5, Section 3030(b)(9) a student has an “other
health impairment” if he or she exhibits one or more of the following:
 Yes
 No
Limited strength. Observations and teacher reports indicate that
Charlie displays physical and mental strength, is able to
participate in school and physical activities, and is not limited by
his strength.
 Yes
 No
Limited vitality. Observations, teacher and parent reports
indicate that Charlie displays energy, is able to participate in
school and physical activities, and is not limited by her vitality.
Yes
 No
Limited alertness, including heightened alertness to
environmental stimuli, that result in limited alertness with respect
to the educational environment. Charlie indicated that she
experiences difficulty focusing in the classroom and completing
assignments with distracting stimuli.
In addition:
Yes
 No
The above condition(s) must be due to chronic or acute health
problems including, but not limited to, asthma, ADD or ADHD,
diabetes, epilepsy, a heart condition, lead poisoning, leukemia,
nephritis, rheumatic fever, Tourette syndrome, cancer, chronic
kidney disease, cystic fibrosis, tuberculosis and other
communicable infectious disease, hematological disorders (e.g.,
hemophilia, sickle cell anemia.) Charlie has a medical diagnosis

87

of Major Depressive Disorder and Anxiety Disorder from a child
psychiatrist with Livingston County Children and Family
Services.
Yes
 No
The above condition(s) adversely affect the student’s educational
performance. These disabilities do impact Charlie’s educational
performance based on absences and achievement.
Yes
 No
The physical disability (or disabilities) is/are not temporary in
nature. File review and interviews indicate that Charlie has
experienced difficulty with academic achievement and emotional
regulation since at least seventh grade.
Discussion: It is this examiner’s opinion that Charlie is eligible for special education services as a
student with an Other Health Impairment due to a medical diagnosis of Major Depressive Disorder
and Anxiety Disorder. All final decisions regarding eligibility will be determined by the IEP team.
RECOMMENDATIONS
The IEP Team should discuss this report and other relevant information in order to determine any
other modifications and interventions that may be helpful for Charlie. Based on current
assessments conducted, the following recommendations are offered as suggestions for supporting
Charlie’s ongoing educational development:
1. Positive reinforcement for engagement in alternative (i.e., healthy) behavior (e.g. coming to
school, positive thinking, etc.) and reductions in negative coping skills (e.g. self-harm, selfcriticism, etc.).
2. Support resiliency skills: Charlie is reported to demonstrate resiliency skills in her artistic
talents and relationship with positive adults at school. It is recommended that these skills be
encouraged whenever possible.
3. Counseling: I recommend Charlie receive individual (or group) counseling for 30 minutes
per school week to address the attached proposed mental health goal(s).
It has been a pleasure working with Charlie and the IEP team in better understanding her current
socio-emotional functioning. Please feel free to contact me should any team member has concerns
or questions.
Respectfuly submitted by,

___________________________
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